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AN EARLY DECISION ON INTERCOLONIAL 
RIGHTS. 


HE report of the case of Governor Bass v. The Earl of Bello- 
mont, Governor of New York, was found by me in preparing 
the case of the State of New Jersey in its boundary suit against the 
State of Delaware. As it has not been published elsewhere, its 
legal and historical interest seems to justify reproducing the bulk of 
it where it will be more accessible. It is the first discussion in a 
court of law of the constitutionality of a colonial statute, and Lord 
Holt, in considering this, applies the principle, “ no taxation with- 
out representation,” which was the basis of our revolution from 
England. It contains also a general consideration of intercolonial 
rights. 

About the year 1700 a strong movement was on foot in England 
directed toward doing away with all proprietary governments in 
America. Such governments existed in East and West Jersey, 
Pennsylvania, and Maryland. On the other hand, a crown govern- 
ment was in charge of New York and set up pretensions over New 
Jersey, requiring outward-bound ships from there to touch at New 
York. This naturally produced a great outcry, with the result 
that Governor Bass of New Jersey persuaded the Earl of Bello- 
mont, Governor of New York, to try the claim by a feigned issue 
at Westminster Hall. . 

It is curious to see that the wishes of the many distinguished 
counsel in this case were not realized. The annals of the time 
show that the real point in controversy was whether New Jersey 
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had any rightful proprietary government. This question was 
raised in the case, but not decided. Yet Lord Holt’s views, given 
perhaps odzter, that the Duke of York had no power or authority 
to divide his “ particular franchise” of government of the whole 
tract, had a great moral effect upon the New Jersey Proprietors by 
convincing them that expediency required a surrender of their 
government to the Crown. This they accordingly made in the 
year 1702. 

In the leading case of Martin v. Waddell,! where the charters 
and grants referred to in Lord Holt’s decision are fully set out, 
Chief Justice Taney came to a conclusion directly opposite to Lord 
Holt, deciding that proprietary government) was rightfully vested 
in the New Jersey Proprietors by the ‘grants from the Duke of 
York. 

It may also be observed that Lord Holt takes a view of the 
Crown’s rights which the colonists have always most strenuously 
denied. He holds in effect that although the right of government 
might be granted by the Crown to proprietors, or to companies, 
yet it might be resumed by the Crown at will. This course was 
taken by King James II. in 1687, when Governor Andros was 
commissioned to be governor of all New England, including also 
New York and New Jersey, and by William and Mary in 1692, 


when Governor Fletcher was appointed to rule over New York 
and Pennsylvania, and although Maryland had been granted to 
Lord Baltimore as a proprietary province, it was actually ruled for 
many years by governors under commission from the Crown. 


Chauncey G. Parker. 


NeEwARK, J. 


JEREMIAH BASSE AND JOHN LOFTING PLts, 
RICHARD EARLE OF BELLAMONT Derrt.? 
In BANCO REGIS, MIpps 10 May 1700. 


In an acton of Trover and Conversion of a Shipp called the Hes- 
ter the Deft pleaded not guilty. 

By Rule of Court it was to be admitted that the Deft. was Gov- 
ernor of New York with all its Dependancyes. 
_ That the seizure and CondemnaCon of the said Shipp & Cargoe 
were pursuant to an Act of Assembly of New York. 


1 16 Pet. (U. S.) 360. 
2 See 12 Mod. 399; Holt K. B. 332. Parts of the report have been omitted. 
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That imediately upon the seizure of the said Shipp & Cargoe 
RestituCon thereof was offered the plts upon payment of ye Cus- 
tomes payable by the said Act of Assembly. 

And that the said Ship being Condemned was publickly sold by 
Inch of Candle for 315 L New York money. 

Then several Instruments were read viz. 

A Grant made to the Duke of York. 

The Act of the Assembly? of ye 24 Octob. 1692. 

The Instructions to the Lord Bellamont. 

Proclamacon put forth by ye Lord Bellamont. 

Lp. CHIEF JusT. HOLT. Now the question is onely whether 
East Jersey is dependant of New York. 

Then the plts Read an Indenture between the Duke of York and 
the Earle of Perth and others by which the Duke Granted to them 
New Jersey.® 

And the Kings Declarafon in 16834 Reciting the Grant to ye 
Duke of York &c the Indenture of the Duke of 1682, whereby he 
granted the province of East Jersey to the Earle of Perth and 
others by which his Maty Declared his will and pleasure to be that 
the Planters and other Inhabitants of East Jersey should yeild 
Obedience to the Grantees their heirs and Assignes as absolute 
Proprietors thereof. 

Then some witnesses were examined as to the Antiquitys of ye 
Assemblys of New York and East Jersey and touching the Gover- 
nors of New York exercising or pretending to exercise A Jurisdic- 
Con in East Jersey. 

And soe ye pits Councill left the matter till they should heare 
what Answer was given to it. 

Lp. Cu. Just. HOLT. Well Mr. Attorney what do you say to it. 

Mr. Attor. Genll§ But however now my Lord we are upon a 
Quéon of Law how far these Grantees can maintaine this acton 
upon the notion of their being independant of New York. We 
think there is ng foundation at all for it They have Read the Let- 
ters Patents in 1664 by which all this Tract as well East and West 
Jersey as New York was granted as one intire tract of land and 
Territory to ye Duke of York his heires and Assignes. In that 
Grant he hath great Powers and Authorityes Granted to him the 
Validity of which I shall not dispute at present but take notice of 


1 Mch. 12, 1664. 2 Of New York. 
8 Dated March 14, 1682-3. # Nov. 23. 
§ Sir Thomas Trevor. 
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what is Granted there is a Power of Pardoning and appointing 
Commissrs etc. and Judges and expressly a Power of making Laws 
for all that tract of land. 

Now my Lord here is a Legislative Power granted to the Duke; 
Now this extends to the whole tract, to the whole territory as well 
East Jersey as New York for at that time they were undivided. 
It does not give him any power to devide the Legislative Author- 
ity but if he had kept it in his own hands he must have executed it 
as one Authority throughout the whole and could not have divided 
it by erecting several Independant Assemblys and Establishing 
severall Independant Jurisdictons. It _was never intended when 
the Crowne granted such an intire tract but that there should be 
kept one Intire Jurisdicton for the preservaton of the whole for 
when tis Divided one part grows too weake for the other And 
quarrells arise and every one Considers his owne private interest 
and the Publick is neglected Soe that tis not agreeable to the 
Words or intent of this Charter that this which was granted as one 
Intire Jurisdicton should be executed seperately and this the 
rather appeares by the words that Confirme them to make their 
Laws as neare as might be to the Laws and Statutes of England 
where there is but one intire Legislative Power. 

They claime by a grant from the Duke of York as they are his 
Assignees of part of this territory granted to him with these Au- 
thorityes. Say they, wee by this Grant from the Duke have the 
same Jurisdicton (they cant prtend no more) as they had from 
the Crowne soe that my Lord if he himselfe could not have exer- 
cised this JurisdicCon independant in severall parts of this territory 
then certainely if they had it granted to them expressely it would 
be voyd Now he hath granted noe such thing the Grant that was 
read is in 1682 and that Recites a former grant in 1664. I do not 
see that the grant recited will give them any such authority. For 
there is not a word in it of any power or authority of governing. 
Soe that my Lord in 1664 for what appeares there is nothing 
granted but such a Division of Land for them to plant but still 
subject to the Authority vested in the Duke of York by Leters 
Patents. Soe that till the yeare 1682, it does not appeare that 
they had any Authority for the Administracon of the Government. 
Yet I believe they might take upon them such a Power and did 
call Assemblyes but tis plaine they had no Right to do it by this 
Grant of 1664 for no body will say that by the Grant of the Land 
this Royall Authority did pass. It would not pass as incident to 
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the Land tho’ I think one of the Councill said soe but that cannot 
pass sure by ImplicaCon for one man may have the Land and 
another the Authority espetially Royall Jurisdi¢on. If the King 
grant away any Land that wont pass any Royal Authority nor no 
Royall Franchise unless it be expressely Granted. Then we come 
to the grant of 1682.1. And that will not goe much further. It is 
plaine when this Jurisdiccon was Granted to the Duke It was not 
thought that the Legislative Power passed by Implecaton or Gen- 
erall words of Government or Authority or Royall Franchise but 
the same was particularly named the Charter Grants him the 
Power of Governing and making Laws and afterwards for him to 
Confirme and alter them soe that it was thought necessary that 
should be named particulerly Now see how it is menConed in the 
Grant from the Duke under wch they Claime thereafter the Lands 
are Granted and all Bays Rivers and waters &c. It says all Roy- 
altyes Franchises and Appurtences whatsoever to ye same belong- 
ing or in any wise aPPteyning. There are all ye words in this 
Grant from the Duke of York. Now my Lord with Submission 
this cannot passe the Legislative Power in a Grant. Here is 
nothing but the Ordinary Power of Government which is the 
Administration. But my Lord what Wee insist upon that if in 
Expresse words it had been Granted by ye Duke it could not 
by Law be granted allowing the King had well granted this Legis- 
lative power we say he could not Assigne it over to another he 
might Assigne the Land and give them ordinary Jurisdicton 
which is done by Officers but the Legislative Power is of soe 
high a nature that tho’ it be granted to him and his Assignes ’tis 
not Assignable. 

If the Crowne should direct County Palatines within such a Cir- 
cuit I don’t think the Grantee could make three County Palatines 
of it though it was Granted to any man and his Assignes he could 
not divide it into severall Independent JurisdicCons but he must 
enjoy it according to his Grant as one Intire JurisdicCon within 
such a Circuit of Ground. 

My Lord this is a matter of great Consequence to the Crowne 
for these PlantaCons if Independant on New York will pay no Duty. 
If they can get a great deale of money in a little time they won’t 
care what becomes of the PlantaCons afterwards and New York will 
be disabled to preserve the whole. I hope there is no foundatéon 
in law for it. 


1 See n. 3, page 485. 
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Mr. Soll. Genll+ 1 will admit at present that the Grant made to 
the Duke with a Power to Governe by such Laws as he should 
think fitt and to make Laws to be good as it is a Grant to him his 
heires and assignes But this ConstrucCon is ill placed to understand 
it that they must be the Assignes of the Power who are the 
Assignes of the Lands that King Charles the 2d Granted it would 
be hard to think that the word Assignes should carry the Assign- 
ment of the Power itselfe. It was a Confidence that the King had 
in the Duke and his heires but perhaps he might not have had that 
Confidence in his Assignes. That would be insuperably hard to 
_ carry it soe far much more to carry it to the Assignes of this Land 
Granted to the Duke of York. At that rate not onely these persons 
that claime under the Earle of Perth and others and the Assignes 
of other Lands had this Power Exclusive of the Duke and his As- 
signes but even every particular Planter under them may pretend 
to have the same Power. 

Now my Lord tis true phaps they had Assemblys before that of 
New York and if they had no Assemblys since this RevoluCon the 
King might Grant them A Power to make Assemblys but certainely 
themselves cant set them up, Soe that whatever the Practise hath 
beene that wont give an Interprita¢on of a Grant made within the 
time of memory and nothing of practise can Confirme to them a 
Power that was not Assigned and since that the Governors from 
the King have exercised Acts of Power under the Commission 
that hath been granted to them and before that time tho’ there 
have beene no Assemblys wee have Evidence on our side to that 
purpose both of Governors made by the Duke and his present 
Maty but I think this Question depends upon matter of Law upon 
the Grant. 

Mr. Sergt. Darnell. Yes my Lord wee shall offer some Evi- 
dence that I think may be of use in this Case. 

LorD CH. Just. HOLT. I wont hinder you but I would speake 
as to the Right because Mr. Attorney insisted on matter of Law. 
Ile tell you what occurs to me in this matter. You say that such 
an Assembly or Legislative Power cannot be set up by the People 
of East Jersey how came you to set up a Legislative Authority at 
New York for it appeares upon the Evidence if that be true that 
Sr Edmund Andrews Governed by himselfe and a Councill at first 
and before my Lord Dungans time there was no Assembly at New 
York and he was the first that Established such Assemblys. Then 


1 Sir J. Hawles. 
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if he was the first that Establisht those Assemblys how comes it to 
pass that they must be for the whole Tract of land in the Dukes 
Patent. 

The next thing is this Supposing as you say it be true that this 
Authority and Power of Governmt and making of Laws cannot be 
divided you wont say that New Jersey is Excluded from having a 
right to send to those Assemblys then if the whole tract if the whole 
Land and Territory that is granted have an Equall right to be rep- 
resented at the Generall Assembly how comes it to passe that 
those who are close at New York have a power over the rest and 
they are not summoned. Was this Act made for New York and 
not for the Dependants. 

Mr. Attor, Genil. My Lord for the Dependants. 

Lp. CH. Just HOLT. In the next place how comes this place to 
be dependt upon New York. They may as well say that New York 
is dependant on East Jersey there is noe superiority that appeares 
to me. 

Mr. Attor. Genll. Because it remained in the Duke and he 
having the Legislative Authority over the whole in effect the As- 
semblys there were for the whole And the Land Granted away 
were dependant on the Duke for their Laws. 

Lp. CH. Just. But it did not depend upon New York. If he 
would have reserved it it might have been in his Power but do you 
think when he granted three quarters of the Territory away that he 
hath the Government over them in respect of what remaines? No 
he hath the Governmt as a particular Franchise granted to him. 

Mr. Sergt. Darnell. With submission they cannot pretend to 
any Government under the Crowne. 

Lp. CH. JusT. Perhaps they can’t, how came you by it. 

Mr. Sergt. Darnell. If this was in the Duke of York it is now in 
the Crowne. 

Lp. CHIEF JusT. What if it is. 

Mr. Sergt. Darnell. If it did remaine in the Duke and is now 
come to the Crowne againe it must be agreed that the King is 
seized of this Government againe in Right of his Crowne and he 
exercise it over all this land. 

Lp. CH. JUSTICE. What do you infer from that. 

Mr. Sergt. Darnell. Why then here is an Authority from the 
King to exercise this Power over New York and all its Depend- 
ancys within the first Grant. 

Lp. Cu. Just. How came it to be Dependant. 
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Mr. Cowper. Now my Lord we think the King hath Granted it 
intirely to my Lord Bellamont and that it is not severed. And 
that from the Generall words of Governor of New York and its 
Dependencys and what better way of Explaining them is there 
then by the practise and these were the words of ye former 
Patent. 

Then Sr Edmund Andrews was called and Sworne. 

Who gave an Account that he had A Commission from the Duke 
of York to be Governor and to receive the Country Granted to the 
Duke from the Dutch who had possessed themselves of it in the 
time of warr and were by the Peace to Restore it But when he was 
sent Governor of New York Carteret was sent Governor by the 
Proprietors to East Jersey And that upon a Complaint made to 
him against Mr. Carteret he did by Advise of his Councill Secure 
him and unite the Government of those Plantafons to the Govern- 
ment of New York to which the Inhabitants did submit and was 
afterwards Justifyed in it. 

Then an Entry was read out of the Councill Book of 14 August 
1687 Setting forth that the Proprietors of New Jersey had by 
Petiton of May 1687 Complained etc and desired the Customes 
might be received at New Perth. 

Mr. Attor Genll. We have done my Lord. 

Sr. Thomas Powrys. My Lord I will trouble you but a little 
this is a thing of great concerne to all the PlantaCons And there is 
no Inconvenience if you take it as we would have on our side for 
every one knows that their Laws are Controllable here. 

As to what Mr. Attorney says It is Capable of an Answer for I 
take it where Countrys are unplanted and unsettled and no Law in 
Being if the King Grants it to the Duke with those Powers that are 
necessary for the Planting of the place I suppose if the Duke Grants 
over the whole to another I do not think but his Assignee would 
have the same Power Soe it would have been if the Duke had 
granted over the whole tract as it was Granted to him why then 
put the Duke out of the case and suppose a private subject had 
this Grant and then instead of granting the whole he grants away 
two thirds with words in this Grant which I am sure must pass the 
Powers or extinguish them as to him for here he grants a power to 
exercise all necessary Government whereby the premises might be 
the more improved and all Authority which by the Letters Patents 
are Granted to him. 

Then if they set up such distinct Governments the Government 
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here might Controll them. Now this in the nature of the thing 
hath no Inconvenience here is a Concurrence of all partys the 
Duke Granted all that he could Grant the King next yeare does 
approve of that Grant and directs the People that they should ob- 
serve the Orders of these Grantees which is a Concurrence of the 
King to this Grant and hath been followed ever since by the usage 
Now where is the Inconvenience As to the place that is now 
Planted and the Inhabitants there is noe Inconvenience all but 
however here is their great Argument all this while You have no 
Lawfull Authority but they are to make good their owne power 
and not say we want it And their own Act hath put an end to all 
this for this very Act shows it was onely made for the province of 
New York and what is dependt on it. The title may be may afford 
no great Argument which says tis for his Matys Province of New 
York and its Dependancyes But here is an Act to divide this 
Province and its Dependancys into Shires and Countys and here 
they are enumerated Now if they had found East Jersey amongst 
them they had said something but they cant think this a Dependt 
within the Generall words. | 

Then the Title and begining of the Act for Dividing New York 
into Provinces was Read. 

Sr. Bar. Shower. Here is one County of Orang and it begins 
from the Bounds of East and West Jersey soe tis plaine they are 
excluded. 

Lp. CH. Just HOLT. Gent. of the Jury this AcCon is brought 
by these two plts against my Lord Bellamont Governor of New 
York. And it is for seizing a Shipp that was the plts Ship and 
severall Goods the Shipp was freighted withall. It is Gentlemen 
Admitted that this Shipp was seized but the question is whether or 
No this seizure was a Lawfull seizure and there hath been made a 
good Justificatcon by my Lord Bellamont and those by him 
employed. 

In the first place you are to Consider the value of the Shipp.? 
But that which my Lord Bellamont Insists upon is this Says he I 
was Governor of New York there was An Act of the Assembly 
made there in nature of an Act of our Parliament in England and 
by that they lay a tax or Duty upon all Shipps that shall be out- 
ward bound and come into any Port or Harbour of New York or 
its Dependencys and in case of refusall the shipp was subjected to 
a seizure and for that reason says he the plts shipp being outward 


1 The Court then discussed the evidence on that point. 
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Laden at Perth Amboy and refusing to pay the Duty imposed by 
this Act this shipp was seized. 

That there was such an Act and A Duty imposed and the plts 
Did refuse to pay it is without all question And for this reason the 
Shipp was seized but the matters insisted on on behalfe of the plts 
is this Say they tho’ this is a very good Law and does bind New 
York and all the Country and Rivers that depend upon it yet it 
_ does not oblige any of the Inhabitants or any persons that Resort 
to New Jersey for that is noe Dependent on New York. To prove 
this they have showd you in the first place that this is the north 
part of America in about 41 Degrees Latitude ’tis a large tract of 
Land that did extend to the North” part of America and was 
granted 16 March 1663 to the Duke of York and then was granted 
to him his heires and Assignes the Government of this whole 
Tract and Territory. This it seemes since has been improved and 
divided into four severall parts that is to say New York East Jer- 
sey West Jersey and New Albany but say they there was a Grant 
made by the Duke of East Jersey and West Jersey to my Lord 
Berkeley and Sr George Carteret and their heires and a Patent was 
produced in 1674 reciting the former Letters Patent and the Con- 
veyances by the Duke and say they is now severed from New 
York and tho’ New York become to the Crowne yet say they ever 
since this Grant hath New Jersey been lookt upon as a Distinct 
Province and hath had a seperate Government and New York has 
never intermeddled with them but they have had Assemblys of 
their owne from tyme to time and having these Assemblys New 
York never intermeddled with them and. they had Assemblys as 
one swore first that is to say in 1675 And New York had none 
till after Col Dungan came and he set up Assemblys at New York 
and say they no precedent can be produced before this Act of the 
Assembly of New York in 92 when the Government of New York 
have taken upon them to make Laws or exercise the Government 
in East Jersey and say they there was an Order of Councill in 83 
whereby tis directed that these people at New Jersey should sub- 
mitt to those that were the Proprietors and such as they should 
appoint This was an order by the King countersigned by my 
Lord Sunderland and they say there was never any attempt upon 
them but once in the time of Sr Edmd Andros And he about the 
yeare 79 called Carteret who was Governor under the Proprietors 
to an Account and he deprived him of his Government and took 
the Government upon himselfe and did call Assemblys. 
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That he did look upon himselfe to have A Right soe to doe and 
was told he would be called to an Account if he did not call 
Carteret to an account for some misdemeanor whereof he was then 
accused and accordingly he did soe but when he called an As- 
sembly then it seemes hee called it for New Jersey onely. Soe that 
_say they this New Jersey has been always Lookt upon as Distinct 
from New York and not under ye Jurisdi¢on or Government of 
New York and tho’ Sr. Edmd Andros after that was called for home 
upon some other account yet that matter was settled as to Carteret 
and he was restored to his Governmt againe. 

Well but notwithstanding all this says the Deft. this New Jersey 
is a Dependt on New York. how? Why thus when the Govern- 
ment of the whole Tract of Land was granted to the Duke in 74 
~ tho’ he does not Grant this New Jersey and West Jersey yet he 
cant splitt the Government that was at that tyme for he was but a 
subject And that would be Inconvenient for it would weaken the 
place and the Government would not be strong enough to defend 
itselfe and it may be It might be an Inconvenience when the King 
Grants a Tract of Land that the Proprietors should divide the Gov- 
ernment but whether it can be soe or noe is not necessary at this 
time to Determine it hath been practised and let it remaine at 
present as it does but suppose it could not be why then say the - 
Defts. Councill the whole Government remaines in the Duke and 
now that Right is emerged in the Crowne and the Government is in 
the King of England and then he having made a Governor of New 
York the consequence will be that he is Governor of this whole 
Tract of Land but I take it to be otherwise and doe not think be- 
cause the King hath made him Governor of New York that it ap- 
peares that the Kings intenton was that the Governor of New York 
should be Governor of New Albany or East or West Jersey I do 
think that if the King who may divide and Canton it out as he 
pleases if he Grant the Government of New York to one by vertue 
of that Grant he doth not Carry the Government of New Jersey 
nor Albany. 

Then they go to another thing and say that New Jersey is De- 
pendent upon New York but I dont pCeive they have given any 
Evidence of that the King might have made it soe he might have 
said who ever is Governor of New York shall be Governor of New 
Jersey this might have been soe but it does not appeare that any 
such thing was menConed and therefore if he was never made soe he 
that is Governor of New York is soe onely and of noe other part 
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and then he hath no Power or Authority to make Laws for any other 
parts tis true the Law intended to bind New Jersey but if he had 
noe Authority to call such an Assembly tis a void Law and the 
persons that have acted under that Law must be Trespasers. 

You have heard the Evidence a great deale more largely than * 
is necessary for me to repeat to you it seemes tho’ they pretend 
New Jersey is Dependant on New York the Government there has 
not been exercised as such the usage hath been otherwise and it 
hath been otherwise and it hath beene looked upon otherwise — 
And soe it hath beene lookt upon and tho’ it had noe legall rise yet 
it was reputed among themselves,A Government Distinct from 
New York I leave it to you upon the whole matter. If you are 
satisfyed that East Jersey is a Dependt upon New York then you 
are to find for the Deft. But if it be not dependent on New York 
then you ought to find for the plt. 


(The jury found for the plaintiffs.) 
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DISTRIBUTION OF ASSETS OF BANKRUPT 
PARTNERSHIPS AND PARTNERS. 


NDER the Bankruptcy Law of 1898! the assets of bankrupt 
partnerships and partners are to be distributed as follows: 
“The net proceeds of the partnership property shall be appropri- 
ated to the partnership debts, and the net proceeds of the individ- 
ual estates of each partner to the payment of his individual debts. 
Should any surplus remain of the property of any partner after 
paying his individual debts, such surplus shall be added to the 
partnership assets and be applied to the payment of the partner- 
ship debts. Should any surplus of the partnership property remain 
after paying the partnership debts, such surplus shall be added to 
the assets of the individual partners in the proportion of their re- 
spective interests in the partnership.” 

If Congress desired a convenient method of distribution, this 
sub-section attains that end. Moreover, it has, when viewed 
without regard to the balance of the act of 1898, the sanction of 
time-honored precedent. The English bankruptcy legislation of 
1883? and 18498 and the United States acts of 18674 and 1841° 
contain sections almost identical in their application. In the Eng- 
lish Bankruptcy Act of 1825 ° we find: “ And be it enacted, That 
in all Commissions against One or more of the Partners of a Firm 
any Creditor to whom the Bankrupt or Bankrupts is or are in- 
debted, jointly with the other Partner or Partners of the said Firm, 
or any of them, shall be entitled to prove his Debt under such 
Commission for the Purpose only of voting in the choice of As- 
signees under such Commission, and of assenting to or dissenting 
from the Certificate of such Bankrupt or Bankrupts, or of either of 
such Purposes; but such Creditor shall not receive any Dividend 
out of the separate Estate of the Bankrupt or Bankrupts until all 
the separate Creditors shall have received the full Amount of their 
respective Debts, unless such Creditor shall be a Petitioning Cred- 
itor in a Commission against One Member of a Firm.” This sec- 
tion, the statutory parent of more recent legislation, was itself 


1§ sf. 2 St. 46 & 47 Vict. c. §2, § 40 (3). 
8 St. 12 & 13 Vict. c. 106, § 140. 4 14 Stat. L. 517, § 36. 
§ 5 Stat. L. 440, § 14. 8 St. 6 Geo. IV. c. 16, § 62. 
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intended to be declaratory of the then existent law, as found in the 
chancery decisions. The doctrine which it espouses was first sug- 
gested in Ex parte Crowder, decided by Lord Harcourt in 1715.1 
In 1728 the suggestion was endorsed by Lord Chancellor King, 
who speaks of the rule as settled and characterizes it as a “ reso- 
lution of convenience.”* Lord Hardwicke adopted it without 
comment.2 Almost half a century later Lord Thurlow disapproved 
of it on principle and permitted the joint creditors to come in 
against the separate estate pari passu with the separate creditors.‘ 
He was in turn overruled by Lord Loughborough in 1796. £x 
parte Elton, which is cited as the-overruling case, was one in which 
there were two funds, in one of which the joint creditors had a pref- 
erence, and it was held that the joint creditors “ must get as much 
as they can from that first.”® It will be noted that this decision 
merely enforced the well-recognized equitable principle of marshal- 
ing assets. This case was followed by one in which a joint cred- 
itor sought to participate in the separate estate of one of eight 
partners, there being no joint fund, and no proceedings against the 
other obligors. The Attorney-General argued the inconvenience 
of compelling the bankrupt’s assignee to seek contribution from 
seven partners, not parties to the action, and cited Ex parte Elton 
in support of his position. Lord Loughborough extended the 
effect of his previous decision, and refused to permit the partner- 
ship creditors to share in the separate estate. Lord Eldon fol- 
lowed Loughborough merely because he thought it better “to 
follow the rule that he found es‘ablished, than to let it be continu- 
ally changing, so no one can tell how it is.””7 In a review of the 
history of this rule, he took occasion to state that he had “ often 
doubted whether it was the best in principle.”® The act of 1825 
followed. It will be noted that the authority in support of this 
rule is based on convenience, and that the one Lord Chancellor 
who felt himself at liberty to act on principle, refused to adopt 
it. The influence of these decisions upon bankruptcy legisla- 
tion has been “ seed cast into time, which grows, and spreads, and 


1 2 Vern. 706. 2 Ex parte Cook, 2 P. Wms. 500. 

8 Ex parte Hunter, 1 Ark. Just. 223, 228, 1742. 

* Ex parte Cobham, 1 Bro. C. C. 576, 1784; Ex parte Hodgson, 2 Bro. C. C. 5, 
1785; Ex parte Page, 2 Bro. C. C. 119; Ex parte Flintum, 2 Bro. C. C. 120, 

5 3 Ves. 239. 6 £x parte Abell, 4 Ves. 837. 

7 Ex parte Clay, 6 Ves. 813, 1802 ; accord, Ex parte Chandler, 9 Ves. 35; Ex parte 
Taitte, 16 Ves. 193. 

8 Dutton v. Morrison, 17 Ves. 193, 207, 208. 


BANKRUPT PARTNERSHIPS AND PARTNERS. 497 


sows itself anew.” It has impelled the majority of modern courts 
to adopt this method of distribution even in cases not governed by 
statute. 

However idle this weight of authority might render any discus- 
sion of the underlying principles which should govern distribution 
where the English legal idea is accepted, it is submitted that this 
authority is of no force where a different theory of the nature of a 
partnership prevails. An examination of the act of 1898 will dis- 
close a departure from previous bankruptcy legislation involving a 
radical change in the theory of the nature of a partnership. The 
act provides that the term “ persons” shall include partnerships ; * 
a partnership may be adjudged a bankrupt; the creditors of the 
partnership shall appoint the trustee, and the partnership estate 
shall so far as possible be administered as other estates; jurisdic- 
tion over one partner gives jurisdiction over the partnership; the 
partnership may prove against the individual estates and the indi- 
vidual estates against the partnership estate. In the earlier bank- 
ruptcy legislation of the United States, section 14 of the act of 1841 
and section 36 of the act of 1867 provide that “ where two or more 
persons who are partners in trade are adjudged bankrupt” the cer- 
tificate of discharge shall be granted “‘ 40 each partner as the same 
would or ought to be if the proceedings had been against him 
alone.” Under the old English practice it was necessary to take 
out simultaneously a joint commission against all the partners and 
also a separate commission against each. If for any reason a com- 
mission could not be maintained against one, a joint commission 
against the others could not be supported. In order to support a 
petition against a firm, each of the partners must have been proved 
to have committed an act of bankruptcy.* Under the modern 
English practice a receiving order made against a firm will operate 
as if it were a receiving order against each partner; the adjudica- 
tion is not against the firm in the firm’s name, but against all the 
partners individually. These distinctions are more than verbal. 
They go to the essence of the nature of a partnership. Under no 
act other than that of 1898 could the bankruptcy of a partnership 


1 Bates on Partnership § 825, note, contains citations from 26 states in which this 
method of distribution has been adopted either under or in the absence of statutes. 
These cases seek some principle on which to rest, and many novel equities are dis- 
covered to meet the demand. 

2 Bankruptcy Law of 1898 § 1 (19). 8 Act of 1898 § 5. 

* Robson’s Bankruptcy pp. 678, 679, 680. 5 Act of 1883 Rules 262, 264. 
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be adjudged, or its estate, as such, be administered. Joint commis- 
sions were essentially commissions against the individuals, operating 
upon the estates of each of the partners, and not maintainable ex- 
cept where separate commissions could be supported against each 
partner. “It was a prerequisite that all persons comprising the 
partnership be adjudged bankrupt before a warrant could issue 
entitling the assignee to administer the joint estate.” 

Under the act of 1898, a firm, as such, may be bankrupt, and the 
individuals composing it solvent.2, Hence, where an act of bank- 
ruptcy in which one partner did not participate, has been com- 
mitted by an insolvent firm, the partnership and the participating 
partner may be adjudged bankrupt in an involuntary proceeding, 
though the court has no jurisdiction in such proceeding so to ad- 
judicate the non-participating member. So, too, where one of the 
partners was a minor, the partnership and the partner who was of 
age were adjudicated bankrupt, and the petition dismissed as 
against the minor partner.® And the insanity of a partner and the 
appointment of a conservator of his estate will not prevent an 
adjudication of bankruptcy against the partnership.* It is the 
scheme of our act “to treat the partnership as an entity which 
may be adjudged a bankrupt by voluntary or involuntary proceed- 
ing, irrespective of any adjudication of the individual partners as 
bankrupt.”® Consequently it has been held that the statutory 
filing fee must be deposited by the partnership and by each part- 
ner seeking the benefits of the act.® 

These suggestions embody the recognized results of the new 
view of the nature of a partnership. This view is new only in the 
frankness of its expression in our system of jurisprudence. It is 
the common-sense view, the mercantile view, and the juridical 
view in the Roman, Continental, and Scotch systems. It is the 
view which has been gaining followers in the United States and 
recognition by the legislatures and the courts.’ Inasmuch as 


1 Jn ve Cook, Fed. Cas. 3150; J re Weaver, Fed. Cas. 17307; J re Shephard, 
Fed. Cas. 12754; J re Redmond, Fed. Cas. 11632; J re Meyer, 98 Fed. Rep. 976, 
979 (C. C. A.), aff. 92 Fed. Rep. 896. 

2 Jn re Sanderlin, 109 Fed. Rep. 857; /# re Grant Brothers, 5 Am. B. Rep. 837, 839. 

8 Jn re Dunnigan, 95 Fed. Rep. 428 ; J re Duguid, 100 Fed. Rep. 274. 

* In re L. Stein & Co., 127 Fed. Rep. 547. 

5 Jn re Meyer, n. I supra. 

® Jn re Barden, 101 Fed. Rep. 553; J re Farley, 115 Fed. Rep. 359. Cner, In re 
Langslow, 98 Fed. Rep. 869 ; Jw re Gay, ibid. 870; of. Jn re Grant Bros., 5 Am. B. 
Rep. 839. 

7 Neither courts nor legislatures have frankly recognized the entity of a partner- 
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bankruptcy legislation usually declares the existent substantive 
law, the act of 1898 has, even by its partial recognition of the “ en- 
tity” view, performed a valuable service in calling attention to the 
fact that the courts have already done the legislating, and that 
“to admit the fact is all that remains for them to do.” That the 
recognized method of distribution of partnership and individual 
assets finds no support in principle even under the common law 
view, renders doubly unfortunate the failure of the act to apply 


the principles necessarily inherent in its view of the nature of a 


partnership. 

These principles must be sought in the law of partnership. 
That the interest of each partner in the partnership property is his 
proportion, after the payment of the partnership debts, is a funda- 
mental proposition.! It follows, since the right of the individual 
creditors of each partner is to look to the property of that partner, 
that the individual creditors have no claim against the partnership 
assets, as such, but are limited to the distributive share of their 
debtor. This share does not become the separate property of the 
partner until the payment of the partnership debts. It becomes 
evident that it is because of the nature of the partner’s interest that 
the individual creditors are postponed to the partnership creditors 
in the distribution of the partnership assets. The priority of the 
partnership creditor is a necessary consequence, and his so-called 
subrogation to the right of each partner to compel the application 
of the partnership assets to the partnership debts, is as unneces- 
sary in the explanation of this priority as it is incorrect as a 
statement of sound legal theory. This priority is conceded 


where the common law view of the nature of .a partnership pre- > 


vails. It is also a necessary consequence of the adoption of the | 
“entity” view, since the individual creditors manifestly have no — 


rights against the juristic person with whom they have had no. 


dealings. 


ship, but both have provided for a partial recognition. For such action by the courts, 
see “ The Firm as a Legal Person,” 57 Cent. L. J. 343. For Legislative Recognition, 
see Stimson, Am. Stat. Law §§ 1304, 1370, 5305, 5323, 5340 ef seg., 8100-8106. See 
also 22 E. & A. Ency., 2d ed., 76, n. 9. 

1 Parsons on Partnership, 4th ed., § 178, p. 231; Lindley on Partnership *340; 
United States v. Hack, 8 Pet. (U. S.) 271, 275; Case vw. Beauregard, 99 U. S. 119, 124; 
Menagh v. Whitwell, 52 N. Y. 146; Pratt v. McGuinness, 173 Mass. 170. 

2 See “ The Firm as a Legal Person,” 57 Cent. L. J. 343, and cases collected sid. 
345, n. 24, and 347,n. 34. Cf Arnold v. Hagerman, 45 N. J. Eq. 186; Bannister v. 
Miller, 54 N. J. Eq. 121; Darby v. Gilligan, 33 W. Va. 246; Elliott v. Stevens, 38 
N. H. 311; Zx parte Snowball, L. R. 7 Ch. App. 534. 
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The partnership principle, upon which the right of the partner- 
ship creditor to look to the estate of the individual partner rests, is 
that each partner is liable for the whole of the partnership debts.? 
This liability is secondary. Where the common law view of the 
nature of a partnership prevails, the liability of each partner im 
solido is secondary to the joint liability of all. Under the theory 
of the bankruptcy act, each partner occupies the position of surety 
for the firm. On the default of a principal obligor, the liability of 
his surety becomes absolute. A creditor is allowed to prove 
against the estate of the surety on this absolute liability, regardless 
of the financial condition of the principal.2_ The decisions under 
the common law view of the nature of a partnership, which make 
an arbitrary exception to the arbitrary rule of distribution, in per- 
mitting the partnership creditors to prove pari passu with the indi- 
vidual creditors in the absence of solvent partner or partnership 
assets,? though explained on a mistaken notion of the equity rule 
of marshaling, can be supported on no other ground than that of 
the absolute liability of the partner on the default of the partner- 
ship. Proof against the estate of the partnership, the principal ob- 
ligor, should in no way prejudice the right of the creditor to prove 
against the estate of the partner, the surety. To prejudice this 
right is, in effect, to admit that the law, which gives to the partner- 
ship creditor the security of the individual liability of the part- 
ner, deprives him of that security in whole or in part, as soon as its 
possession becomes of value. Of course, the creditor should not 
be permitted to recover more than one hundred per cent of his 
claim, but such defense as the partner might have against such re- 
covery, would go to the amount of the recovery, and not to the 
time or amount of the proof. 

The Bankruptcy Act, in acknowledging the entity of a partner- 
ship, must perforce acknowledge that the relation of a partner to 
his firm’s liabilities is that of a surety. A method of distribution 


1 Lindley on Partnership *200; Parsons on Partnership, 4th ed., 328, 329. 

2 5 Harv. L. REv. 406. ; 

8 Jn re West, 39 Fed. Rep. 203; J re Downing, 3 N. B. Rep. 748; Jn re Rice, 
9 N. B. Rep. 373. Under the act of 1898 this exception appears to have been retained. 
Jn re Green, 116 Fed. Rep. 118; /# re Conrader, 118 Fed. Rep. 676. Contra, In re 
Wilcox, 94 Fed. Rep. 84, 107; J# re Mills, 95 Fed. Rep. 269. 

* In re Wilcox, supra. 

& Ex parte Marshal, 1 Atk. 129; Lord Eldon in Zx parte Rushforth, 10 Ves. 409 ; 


Jn re Pulsifer, 14 Fed. Rep. 247; J re Myers, 78 Wis. 615; Williams v. Importers’ 


Bank, 44 Ill. App. 295, 297 ; 7x re Bates, 118 Ill. 524; Citizen’s Bank v. Patterson, 78 
Ky. 291, 295; Jn re Souther, x parte Talcott, 2 Low. (U.S. Dist. Ct.) 320. 
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which denies a firm creditor the same right against a partner surety 
which it allows against a surety for a partnership, who is not such 
by reason of being a member of the firm, is, to say the least, 
anomalous. The provisions which postpone the partnership cred- 
itor to the individual creditor in participating in the individual 
assets are unsound in principle and not in harmony with the 
balance of the act. 

There is, however, one principle of equity which might reduce 
the amount upon which dividends would be paid from the estate 
of the individual partner, namely, the principle of marshaling. 
The partnership estate and the individual estate of the partner 
constitute two funds in the hands of the bankruptcy court, both 
of which may, in the first instance, be resorted to by the partner- 
ship creditors, and one only by the individual creditors. Equity 
would compel the partnership creditors to exhaust the partnership 
estate before resorting to that of the partner. Whether or not this 
would reduce the amount upon which dividends should be allowed 
from the individual estate would depend upon whether the court 
adopted the theory that the amount upon which dividends should 
be allowed is that due at the time of distribution, or that due at 
the time of proof! If the former view be adopted the partnership 
creditor’s claim against the individual estate should be reduced by 
the amount received from the partnership estate, but he should in 
no event be postponed to the individual creditors. 

Whichever of these views is adopted, the same results follow 
from the application of a third rule of the substantive law of part- 
nership, without regard to the equity rule of marshaling. Each 
partner has a so-called lien or equity to compel the application of 
the firm assets to the payment of the partnership debts.2 This 


_ 1 Authorities on these conflicting theories are irreconcilable. The following seem 
to support the view that the amount upon which dividends should be allowed is that 
due at the time of distribution. Security Investment Co. v. Bank, 58 Kan. 414; Dela- 
ware Co. v. Oxford Co., 38 N. J. Eq. 151; State Nat. Bank v. Esterly, 69 Oh. St. 24; 
Savings Bank v. Woodward, 137 Mass. 412; Bank v. Bank, 80 Md. 371, 382, 383; 
Whitaker v. Bank, 52 N. J. Eq. 400, 418; State v. Nebraska Savings Bank, 40 Neb. 
342, 352, and cases cited 58 Cent. L. J. 111, n. It will be noted that many of these 
decisions are in cases in which the securities exhausted belonged to the estate of the 
insolvent, and the courts looked upon the amounts realized as payments by that 
estate. The following seem to support the contrary view. Cases cited in n, 5, p. 500; 
cases cited in 58 Cent. L. J. 111,n.; Merrill v. Nat. Bank, 173 U. S. 132; Furness 
v. Union Nat. Bank, 147 Ill. 570, 573; Kellogg v. Miller, 22 Ore. 406, and cases therein 
cited. 

2 Lindley on Partnership * 351; Bates on Partnership § 820, p. 867. 
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equity is sometimes said to be based upon an implied term of the 
partnership articles. The doctrines of suretyship make a resort 
to this implication unnecessary. As has been seen, under either 
view of the nature of a partnership, the individual liability of a . 
partner is secondary. He has the surety’s right to exoneration 
by his principal, which right matures with the maturity of the 
obligation! This right to exoneration would compel the appli- 
cation of partnership assets to partnership debts before recourse is 
had to the individual estates, whenever the court has jurisdiction 
over partners and partnership. 

The remaining partnership principle which enters into the dis- 
tribution of the firm and individual assets, is that a partner paying 
a partnership debt is entitled to reimbursement from the partner- 
ship, or contribution from the partners, after the creditors of the 
jirm have been satisfied, provided a balance is due him on a state- 
ment of the partnership account.2 This right to reimbursement 
and contribution also finds its explanation in the equitable doc- 
trines of suretyship.2 The exercise of this right is postponed until 
the partnership creditors have been satisfied, because each partner 
is surety for every debt of the partnership and hence cannot 

equitably compete with the firm creditors The situation is 
- analogous to that of a surety on several notes secured by the same 
collateral. On paying one of the notes he is not entitled to sub- 
rogation to its holder’s rights, so as to compete with the holders 
of the remaining notes.®5 “ Indemnification and not profit is the 
measure of the surety’s recourse” against both the principal and 
the co-surety. The right to reimbursement from the partnership 
estate is limited to the amount actually paid by the partner or 
his estate. The surety cannot profit at the expense of his princi- 


1 See Ames, Cases on Suretyship 598, n. and cases cited. 

2 Collyer on Partnership, 6th ed., § 109; Bates on Partnership § 836, p. 893; 
Lindley on Partnership * 383, 721 ef seg., 740; Coleman v. Coleman, 78 Ind. 344, 347; 
Lyons v. Murray, 95 Mo. 23; Gordon v. His Creditors, 6 Rob. (Ala.) 328; Fissler 
v. Hickersnill, 82 Pa. St. 150. 

8 Pratt v. Law, 9 Cranch (U. S.) 456; Simpson v. Gardiner, 97 Ill. 237, 241 ; Haver- 
ford v. Fire Ass’n, 180 Pa, St. 522; Stebbins v. Willard, 53 Vt. 665 ; Dobyns v. Rawley, 
76 Va. 537. 

* Amsinck v. Bean, 22 Wall. (U. S.) 395, 402; Emery v. Bank, 7 N. B. Rep. 217; 
Ex parte Lodge, t Ves. Jun. 166; Ex parte Maude, L. R. 2 Ch. App. §55; McLean z. 
Johnson, 3 McLean 202. 

5 Carithers v. Stuart, 87 Ind. 424, 433; Massie ». Mann, 17 Ia. 131, 135. Ch Ex 
parte Marshal, 1 Atk. 129; Ex parte Watson, 42 L. T. R. 516; Farebrother v. Wodi- 
house, 23 Beav. 18, See also cases under n. 2, supra. 
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pal! The right to contribution does not arise until a surety has 
paid more than his share. Hence, unless the payment made be- 
fore bankruptcy, or the dividend paid from the partner’s separate 
estate, is in excess of his proportionate share of the whole debt, — 
there is no right to contribution. The partner who has paid the 
whole of a partnership debt should, on the theory of subroga- 
tion,® be permitted to prove against the other partners to the full 
amount of the debt, and to receive dividends until reimbursed for 
all except his aliquot part. But the authorities seem to regard, 
only the right to contribution and to limit the proof to the due 
proportion of the partner against whom proof is made.® 

The rule against double proof would bar any right to reim- 
bursement or contribution if the creditor has proved against the 
estates of the partnership and the partners.® 

The following have been found to be the rules of substantive 
law entering into the distribution of the assets of the estates of 
partners and partnership. ; 

(1) The interest of each partner in the partnership property is 
his proportion after the payment of the partnership debts. 

(2) Each partner is liable for the whole of the partnership 
debts. . 

(3) Each partner has an equity to compel the application of 
the firm assets to the payment of the partnership debts. 

(4) A partner paying a partnership debt is entitled to reim- 
bursement from the partnership, or contribution from the partners, 
provided a balance is due him on a statement of the partnership 
account. 

In the first of these rules we find the justification of the partner- 
ship creditor’s priority in the partnership assets; in the second, 
is the basis of the right of the partnership creditor to share in 
the assets of the individual estates; in the third, we find the 


1 Succession of Dinkgrave, 31 La. An. 703, 707; Eaton v. Lambert, 1 Neb. 339: 
Martin v. Ellerbe, 70 Ala. 326, 338; Coggeshall v. Ruggles, 62 Ill. 401; Delaware Co. 
v. Oxford Co., 38 N. J. Eq. 151 ; Mathews v. Hall, 21 W. Va. sto, 514. 

2 Davies v. Humphreys, 6 M. & W. 153; Ex parte Snowdon, 17 Ch. D. 44; Richter 
v. Heming, 110 Cal. 530, 537; Hooper v. Hooper, 81 Md. 155; Bushnell v. Bushnell, 
77 Wis. 435. 

® Cases cited in n. 3, p. 502. 

* Pace v. Pace, 95 Va. 792; Hess’s Estate, 69 Pa. St. 272; Professor Ames in 5 
Harv. L. Rev. 406. 
5 Ex parte Watson, Buck 449, 455; Ex parte Smith, ibid. 492. Cf. Ex parte Moore, . 

2 Gl. & J. 167, 172; Ex parte Plowden, 2 Deac. 456, 463. 
6 Jn re Bingham, 94 Fed. Rep. 796; Wolmerhausen v. Gullick, 2 Ch. 514. 


q 
q 
f 
i 
q 
q 
4 
q 
q 


HARVARD LAW REVIEW. 


partnership creditor compelled to exhaust the partnership assets 
before receiving dividends from the individual estates, and in the 
last, we find an equitable adjustment of the claims of the partners 
and partnership against one another. 

The Bankruptcy Act of 1898 in section 5 f provides for the part- 
nership creditor’s priority in the partnership property. Section 
5 g, a novelty in bankruptcy legislation, provides for proof for 
the purpose of securing equitable distribution of the property 
of the several estates. This act persists in the confusion of the 
second and third of the above rules, with the result that it per- 
petuates in the modern view the error which has become law, by 
common concurrence, under the common law view of the nature 
of apartnership. The right of the partnership creditor to share 
in the individual estates pari passu with the individual creditors 
has long been recognized as a necessary consequence of regarding 

“a partnership as an entity.1 The Scotch rule of distribution is 
that ‘upon the sequestration of copartners their separate estates 
are applicable to the payment pari passu of their respective 
separate debts, and of so much of the partnership debts as the 
partnership estate is insufficient to satisfy.”* This rule enforces our 
second and third doctrines of the law of partnership. It is to be 
regretted that Congress failed to carry these doctrines into effect, 


despite the excellent precedent in the Scotch law. 
William $. Shroder. 


CINCINNATI, OHIO. 


1 Bankruptcy of Partners, 7 Law Quart. Rev. 53; 4 Harv. L. REV. 333. 
2 Bell, Dig. of Law of Scotland (1882) 706, quoted in Pollock’s Dig. of the Law of 
Partnership, 6th ed., 146 e¢ seg. 
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THE PLAINTIFF'S ILLEGAL ACT AS A 
DEFENSE IN ACTIONS OF TORT. 


N order to avoid misapprehension as to the scope of this article, 
it should be stated at the start that it is not proposed to discuss 
cases in which the action is for the conversion of property obtained 
under an illegal contract, or cases in which it is alleged that the 
parties were jointly engaged in an unlawful enterprise. The discus- 
sion is to be confined to cases in which the relation of the parties - 
did not arise out of an illegal contract, and in which the defendant 
was not acting in concert with the plaintiff, but was chargeable with 
negligence only. From these cases, again, are to be excluded 
those in which the question is whether or not the fact that the 
plaintiff’s act was unlawful is evidence of contributory negligence. 
The cases to be considered are those in which physical damage 
has been done to the plaintiff’s person or property through the 
defendant’s negligent acts or omissions, so that an action would 
doubtless lie but for some unlawful act by the plaintiff which is 
alleged to have been a contributing cause of the damage. Further- 
more, those cases only are to be discussed in which the unlawful 
act was in no sense an offense against the defendant personally, 
but was a breach of some duty to the public for which the plaintiff 
might have been prosecuted criminally. 

The right of a plaintiff to recover in this class of cases has been 
one of the most disputed questions in the whole law of torts; yet 
there seems to be a general agreement as to the principles on 
which such cases are to be decided. It is conceded by all that, 
if the unlawful act was the cause, or a concurring cause, of the 
damage, the action is barred, and not otherwise. The whole con- 
troversy is as to what acts are to be considered causes and what 
mére conditions! It must be admitted that the present strong 


1 “ While all or nearly all of the courts of last resort in the United States that have 
had the subject under consideration agree in the legal proposition that any culpable 
negligence or any illegal act on the part of the plaintiff which essentially contributes to 
his injury will prevent a recovery, yet there is a marked difference of opinion as to what 
constitutes a contributory cause of injury.” Per Loomis, J.,in Broschart v. Tuttle, 59 
Conn. 1,13. The United States Supreme Court appears to deny the whole doctrine 
that the action fails if the plaintiff’s unlawful act was aconcurring cause. Philadelphia, 
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tendency is to construe the word “ cause,” for this purpose, very 
narrowly, so that the defense based on the plaintiff's unlawful act 
is reduced almost to a nullity. It is, therefore, at the risk of some 
appearance of presumption that the writer asserts that the well- 
known Massachusetts decisions, giving a much broader scope to 
this defense, are not entirely wrong — that, on the contrary, many 
of them may be supported as sound in result, if not always in 
reasoning. 

It is not contended, indeed, that all the Massachusetts decisions 
are consistent, either with themselves or with the principles on 
which they purport to If, for example, White v. Lang! is 
right, it seems impossible not to say that Lyons v. Desotelle? 
is wrong. But it is an error to assume that these cases must all 
stand or fall together. Again, it is sometimes supposed that the 
Massachusetts court made a distinction between cases of violation 
of the Sunday law and cases involving other illegal acts, denying 
recovery in the former and permitting it in the latter? This isa 
misconception. Recovery was refused in Heland v. Lowell * and 
in Banks v. Highland Railway, in neither of which cases was the 
Sunday law in any way involved. Yet the court followed the same 
reasoning as inthe cases relating to the Sunday law. Indeed, in 
Heland v. Lowell, the authority relied on was Bosworth v. Swansey,® 
which is the leading case denying recovery to a person injured 
while travelling on Sunday.’ 

The contention is, accordingly, that the right result in cases of 
this kind is midway between the two extremes — that while the 
Massachusetts court went too far in refusing recovery in such cases 
as Lyons v. Desotelle® and Stanton v. Metropolitan Railroad,® the 


etc., R. R. v. Philadelphia, etc., Towboat Co., 23 How. (U. S.) 209. This is on the 
ground that the rule involves inflicting an unauthorized penalty for breaking the law. 
The same position is taken in Pennsylvania. Mohney v. Cook, 26 Pa. St. 342; Piollet 
v, Simmers, 106 Pa. St.95. If these cases go farther than to affirm that the wrong- 
doer is not to be regarded as an outlaw, they seem opposed both to principle and to 
authority. See the vigorous treatment of the subject in Broschart v. Tuttle, supra, at 
p. 19. 

1 128 Mass. 508. . 2 124 Mass. 387. 

8 See, for example, Broschart v. Tuttle, §9 Conn. 1, 14. 

* 3 Allen (Mass.) 407. 5 136 Mass. 485. 

® 10 Met. (Mass.) 363. 

7 Bosworth v. Swansey was also cited with approval in Tuttle v. Lawrence, 119 
Mass. 276, in which case the illegal act consisted in the violation of a speed ordinance, 
though the immediate question was as to the burden of proof. 

8 124 Mass. 387. ® 14 Allen (Mass.) 485. 
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New York court, for example, went as much too far in the other 
direction in permitting recovery in Platz v. Cohoes,! and that 
many of the Massachusetts decisions, denying recovery, are 
entirely sound. 
Before. proceeding to an examination of the cases, two prelimi- 
nary matters should be considered. The first is that the abstract 
things called “ negligence” and “ illegality ” never caused anything 
and never will. Physical results, if due to human agency at all, 
are caused by physical acts? “ Negligence” and “ illegality” are 
simply qualities which characterize acts. If we speak of a result as 
“caused by negligence,” this is only a short way of saying that the 
result was caused by acts which were characterized by negligence. 
In the same way, a result cannot properly be said to be caused by 
a person’s breach of the law, unless we understand by this that the 
result was caused by the act which constituted the breach of the law. 
For most purposes the distinction is rather pedantic than impor- 
tant. In the present case, however, it is essential to remember 
that if we mean anything when we speak of “ negligence” si 
“ illegality” as causes, we mean negligent acts and illegal acts. | 
The second consideration is that there is a radical difference 
between the cause of an accident andthe d/ame for it. In the ordi- 
nary action based on the defendant’s negligent acts, the distinction 
may safely be, as it generally is, disregarded. This is not because 
it is not a real one, but because, in fixing liability, the law seeks 
out some negligent act among the many acts which form the chain 
of causation leading up to the result. If such an act is found and 
is not too remote from the result, the person responsible for it is 
held liable for the damage. The person thus responsible cannot, 
as a rule, be heard to say that the acts of others, perhaps those of 
the plaintiff himself, were even more directly the cause of the result 
than the act complained of. This may have been so, yet, in the 
eye of the law, the fact is irrelevant: the only question is whether 
he defendant’s negligent act was a part of the chain of causation 
fr not unreasonably remote from the result. It has thus become 
“Customary to speak of this act as the proximate cause of the re- 
sult, as if no other act had anything immediately to do with it. 
And, for most purposes, no harm is done by this usage. But a 


1 89 N. Y. 2109. 

2 For convenience, the word “act” will be used in the broad sense proposed by 
Mr. Salmond, #. ¢., as including both positive acts and omissions. See Salmond, 
Jurisprudence § 129. 
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case may arise in which it is important to decide whether the neg- 
ligent act was not only in name but in fact the sole immediate 
cause. In sucha case, it must not be overlooked that it by no 
means follows that because a person is to blame for a result, his 
acts were the immediate cause of it. It may well be that, con-/ 
sidered purely as a matter of fact, some other act or acts con- 
stituted the active, efficient cause, and that the defendant’s act was 
only a comparatively remote cause. 

. To illustrate. X drives carefully upon a bridge. The bridge is 
defective and gives way. Y is under a duty to exercise care in 
keeping the bridge,safe; but the defect was of such a nature that 
it could not have been discovered by any exercise of care: hence, 
no one can be held liable for the accident. It seems plain that, in 
such a case, the act of driving is the active, immediate cause of the 
damage. The defect in the bridge was only a passive, antecedent 
condition: if, after the defect came into existence, nothing more 
had been done, no damage would have resulted to any one, though 
the defect remained for a hundred years. The defect was, to be 
sure, a causa sine quanon; the accident would not have happened 
if the bridge had been in good condition. But it was a compara- 
tively remote cause: damage could result from it only when some 
active agency supervened. It seems evident that the latter is the 
immediate, efficient cause of the result, not the dangerous ante- 
cedent condition. As was said by Appleton, C. J., in a much- 
quoted opinion, ‘‘ The cause of an event is the sum total of the 
contingencies of every description, which, being realized, the event 
invariably follows. . . . Ordinarily, that condition is usually termed 
the cause, whose share in the matter is most conspicuous and is 
the most immediately preceding and proximate to the event.” ! 

Now it is obvious that the question of liability cannot make any 
difference in the matter of cause. If the case put above be varied 
by supposing that the defect was one which Y might have dis- 
covered, had he acted with due diligence, he is, of course, to 
blame for the accident and must pay damages. It will be useless 
for him to contend that X’s own act of driving was the immediate 
cause of the damage. He is liable if his negligent failure to repair 
the bridge forms any part of the train of causation leading up to 
the accident, unless it be unreasonably remote from it. But this 
cannot alter the fact that it was X’s act and not Y’s omission that 
constituted the active, immediate cause. 


1 Moulton v. Sanford, 51 Me. 127, 134. 
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In like manner, the fact that one of the acts leading up to the 
result was characterized by illegality cannot affect the question of 
cause. Ifthe case above be again varied by supposing that X, in 
driving upon the bridge, acted unlawfully, it is plain that there is 
no difference in the matter of causation. The fact that X’s act is 
characterized by illegality cannot make it any less the immediate 
cause than if it were lawful. Neither can the fact that Y’s omis- 
sion to remedy the defect is negligent make it any more the imme- 
diate cause than if the omission were in no way blameworthy. If, 
as has been seen, X’s act would be considered the immediate cause 
if no question of negligence or illegality were raised, it is evident 
that the conclusion must be the same, though X’s act is character- 
‘ized by illegality and Y’s omission by negligence. 

If the foregoing reasoning is sound, its application to the defense 
based on the plaintiff’s unlawful act is plain. If the action is 
barred whenever the wrongful act caused the accident, the ques- 
tion in each case must be what act was the immediate cause of the 
result, not who was to blame for it. If it is found that the defend- 
ant’s act, while blameworthy, served only to create a passive, ante- 
cedent condition, and that the plaintiff’s unlawful act was the 
active agency which finally brought about the result, the action 
must fail, because the unlawful act was the immediate cause of the 
damage. It follows from this that the much-discussed case of 
Bosworth v. Swansey! is entirely sound, as well as several other 
Massachusetts cases involving similar states of facts. Bosworth v. 
Swansey was an action against a town to recover for injuries re- 
ceived by the plaintiff through a defect in the highway while driv- 
ing for secular purposes on Sunday. Recovery was denied, on the 
ground that the unlawful act of driving concurred in causing the 
damage. According to the principles set forth above, the decision 
is right. The failure of the town to repair the road merely created 
a passive condition. Damage could result from this only when 
some act was done. The act which, in this case, was this active, 
immediate cause was the unlawful act of driving. On the same 
principle, Jones v. Andover,? Connolly v. Boston,’ and Davis v. 
Somerville* are right, the facts being substantially as in Bosworth 
v. Swansey. The same is true of Heland v. Lowell,® another ac- 
tion based on a defect in the highway, but in which the unlawful 
act consisted in driving at a rate of speed forbidden by a city ordi- 


1 10 Met. (Mass.) 363. 2 ro Allen (Mass.) 18. 8 117 Mass. 64. 
* 128 Mass. 594. § 3 Allen (Mass.) 407. 
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nance. So, in Read v. Boston & Albany Railroad,! recovery was 
rightly refused. The plaintiff, a locomotive engineer, was running 
an unauthorized Sunday train, and was injured through a defect in 
the track. The defect was simply an antecedent condition; the 
unlawful act of running the locomotive was the immediate, efficient 
cause of the accident. 

There seems to be no state outside of Massachusetts in which 
the view contended for (has been maintained with any consistency. 
Nevertheless, there are very respectable authorities which tend to 
support it. Thus, in Maine, Bosworth v. Swansey has been fol- 
lowed,? though Heland v. Lowell is repudiated. In Vermont, on 
the other hand, recovery was refused in a case similar to Heland v. 
Lowell,f though the reasoning of Bosworth v. Swansey is rejected: 
however, a person injured through a defect in the highway while 
driving for secular purposes on Sunday is not allowed to recover, 
on the ground that the statutes impose on the town no duty of care 
towards a wrongdoer.’ So, in Wisconsin, the whole Massachusetts 
doctrine as applied to the Sunday law is vigorously assailed ;* yet 
it is held that a person running upon a bridge a traction engine of 
a weight forbidden by law cannot recover for damage resulting 
from the fall of the bridge, even though the bridge would have 
fallen just the same had the engine been of no greater weight than 
the law allowed.’ A case in Texas also tends in favor of the view 
contended for, though differing in its facts from the others referred 
to. A horse escaped from his lot and ran through the highway 
until he came into contact with a barbed-wire fence erected by the 
defendants. It was held that it was error to submit to the jury the 
question whether the defendants were guilty of negligence in main- 
taining such a fence on the street, as the plaintiff was forbidden, 
by a city ordinance, to allow the horse thus to run at large.® 

In Idaho,® Kansas,!° New Hampshire," and New York,” re- 
covery has been allowed in cases substantially like Bosworth v. 


1 140 Mass. 199. 

2 Hinckley v. Penobscot, 42 Me. 89; Cratty v. Bangor, 57 Me. 423; Beacham v. 
Portsmouth Bridge, 68 N. H. 382 (expounding the Maine law). 

8 Baker v. Portland, 58 Me. 199. # Abbott v. Wolcott, 38 Vt. 666. 

5 Johnson v. Irasburg, 47 Vt. 28; Holcomb v. Danby, 51 Vt. 428. 

6 Sutton v. Wauwatosa, 29 Wis. 21. 7 Welch zv. Geneva, 110 Wis. 388. 

8 Galveston Land and Improvement Co. v. Pracker, 3 Tex. Civ. App. 261. 

® Black v. Lewiston, 2 Idaho (Hasb.) 276. 

10 Kansas City v. Orr, 62 Kan. 61. 

11 Sewell v. Webster, 59 N. H. 586; Wentworth v. Jefferson, 60 N. H. 158. 

12 Platz v. Cohoes, 89 N. Y. 219. 
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Swansey in their facts, and no qualification is made in the rejec- 
tion of the principles for which that case stands. In Connecticut! 
and Rhode Island,? also, the doctrine of Bosworth v. Swansey has 
been severely criticised, though, in each state, the question arose 
in a case of collision between vehicles, so that, as will presently be 
shown, the actual decisions are not necessarily in conflict. 

The reasons given for these decisions are various, but the lead- 
ing arguments in support of them are two: first, that the unlawful 
act was not the cause, because the same result would have followed 
if the act had been done at a time, in a manner, or for a purpose 
that rendered it lawful; second, that if the doctrine of Bosworth 
v. Swansey is applied logically, it must be held that, if a person is 
injured while doing azy unlawful act whatsoever, he cannot recover, 
even though the act had no possible tendency to cause the result. 
The first argument is thus stated in Kansas City v. Orr,? one of 
the latest decisions on the subject, the facts being similar to those 
in Bosworth v. Swansey: “ The violation of the Sunday law... 
was not the efficient or proximate cause of the injury. . . . The 
time when the injury was inflicted is only an incident to the effi- 
cient cause of the injury. The injury occurred by reason of the 
defect in the street, and was as liable to have occurred under sim- 
ilar circumstances on Saturday or on Monday as it did on Sunday. 
There was not even a remote relation between the violation of the 
Sunday law and the injury which resulted from the negligence of 
the city in maintaining its streets in a proper condition.” The 
plain answer to this assertion is that it “isn’t so.” As has been 
seen, when a person is injured through a defect in the highway, 
the act of driving or walking is the immediate, efficient cause of the 
damage. How, then, is it possible to say that the violation of 
the law had “not even a remote relation” to the accident? The 
act which constituted the violation of the law was itself the direct 
cause. 


1 Broschart v. Tuttle, 59 Conn. 1. (Although Bosworth v. Swansey was much criti- 
cised in this case, a judgment for the plaintiff was set aside and a new trial granted. 
The result was the same in the very recent case of Monroe v. Hartford St. Ry., 76 
Conn. 201, in which the unlawful act consisted in leaving a horse unhitched in the 
street. Thus it is somewhat difficult to say what is the law of Connecticut on this 
subject. However, it is believed that the later of the two cases shows a tendency to 
adopt the view contended for —%. ¢. to lay stress on the question whether the unlawful 
act caused the damage, as distinguished from the abstract “ illegality.’’) 

2 Baldwin v. Barney, 12 R. I. 392. 

® 62 Kan. 61, 67. 
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As to the second argument, likewise, the answer has already 
been suggested. The decision in Bosworth v. Swansey leads to no 
such absurd result as is supposed. It does not in the least involve 
holding that a person injured while, for example, indulging in 
profanity cannot recover. It is plain that such an act as swearing 
has absolutely no place in the chain of causation leading up to the 
event. It cannot bé)said that if the act had not been done, the 
accident would not have happened. On the other hand, the un- 
lawful act of driving, in such a case as Bosworth v. Swansey, is 
clearly a cause at least to this extent — that the accident could not 
have happened if it had not been done. Again, the argument 
thus far has been directed towards showing that the decision in 
Bosworth v. Swansey may well be supported without going even to 
this extent. It has been attempted to show that the unlawful act, 
in such a case, is not only a cause of the damage, but ¢de imme- 
diate, efficient cause. If this be so, it is evident that the objection 
entirely fails, so far as this class of cases is concerned. 

But it must not be forgotten that this article was not undertaken 
with a view to proving that the Massachusetts decisions are all to 
be supported. It seems impossible to reconcile many of them 
either with principle or with authority. It is unfair to assert that 
they require that recovery be refused whenever the injured party 
was engaged in an unlawful act at the time of the accident. In 
practically every Massachusetts case in which recovery was de- 
nied, the unlawful act was, at least, a causa sine gua non If the 
act had not been done, the damage would not have been suffered. 
But, even so, there is.a great difference between such cases, as, for 
example, Bosworth v. Swansey and Lyons v. Desotelle.2 The 
facts in the latter case were that the plaintiff drove a horse to a 
certain place on Sunday and hitched him; while the horse was 
thus standing, the defendant negligently ran into him. After a 
verdict for the plaintiff, the defendant’s exceptions were sustained, 


1 In order to be perfectly accurate, the case of McGrath v. Merwin, 112 Mass. 467, 
should be noticed. The plaintiff was unlawfully clearing out a wheelpit on Sunday 
and was injured through a sudden starting of the machinery. Recovery was not al- 
lowed. Apparently, it was perfectly lawful for the plaintiff to go to the mill and to be 
in the wheelpit ; the on'y breach of the law consisted in removing waste matter which 
had accumulated in the pit. This act was hardly even a causa sine gua non: had the 
plaintiff wholly abstained from doing it and remained perfectly motionless while in the 
wheelpit, he would have been injured equally. The result, however, can be supported, 
as the parties were joint lawbreakers ; both were actively assisting in the unlawful work. 


2 124 Mass. 387. 


| 
| 
} 
q 
if 
| 
| 
| 
4 
| 
| 
7 
j 
| 
| 


PLAINTIFF'S ILLEGAL ACT AS A DEFENSE. 513 


substantially on the ground that the unlawful act was a contribut- 
ing cause of the damage. In Bosworth v. Swansey, as has been 
seen, the defendant’s negligent act served only to create a dan- 
gerous passive condition; the plaintiff's unlawful act of driving 
was the active agency which finally produced the result. In 
Lyons v. Desotelle, on the other hand, the unlawful act served 
only to create a passive antecedent condition, from which damage 
could result only when some further act was done. Thus it would 
appear that the unlawful act of driving to the place where the horse 
was hitched was but a remote cause, whereas the defendant’s act 
of driving negligently waé the efficient, immediate cause. Hence, 
in order to support the decision, it must be held that if an unlaw- 
ful act by the plaintiff can be found anywhere in the chain of cau-. 
sation leading up to the result, the action is barred. 

The whole doctrine that recovery is to be denied if the plain- 
tiff’s unlawful act was a part of the cause is simply a rule based on 
public policy. And it might, indeed, be said that public policy 
requires a rule as stringent as that suggested: in a few cases the 
rule has been avowedly taken to be so.! But it is difficult to jus- 
tify such an extreme view. The defense based on the plaintiff’s 
wrongdoing is similar to the defense of illegality in an action on a 
contract. It is not permitted because the defendant deserves the 
favor of the court, but because the plaintiff has done something 
which makes the court unwilling to give him relief. The result is, 
therefore, in the nature of a punishment for the plaintiff's wrong- 
doing. Now, while this, in itself, is no reason for saying that the 
defense is never to be allowed, any more than as regards illegality 
as a defense to a contract, yet it is evident that it should be re- 
stricted to close limits. It seems plain that if the illegal act is the 

s/Ammediate, active cause of the damage, recovery is rightly refused. 
@Y But it is by no means so clear that public policy demands that, if 
the illegal act was simply a remote link in the chain of causa- 
tion, the action shall be barred, and the almost unanimous opinion 

of the authorities is strong evidence that it does not.? If it be con- 


1 Jones v. Andover, to Allen (Mass.) 18; Galveston Land and Improvement Co. v. 
Pracker, 3 Tex. Civ. App. 261. In both of these cases the concession was unneces- 
sary, as the unlawful act was not only @ cause, but ¢#e immediate cause. 

2 The following citations, without pretending to be exhaustive, will, perhaps, be suf- 
ficient. In all these cases recovery was allowed, notwithstanding the unlawful act. 
Louisville, etc., Ry. v. Frawley, 110 Ind. 18 (plaintiff was injured while attempting 
to uncouple a car on Sunday. To the same effect, Louisville, etc., Ry. v. Buck, 116 
Ind. 566); Schmid v. Humphrey, 48 Ia. 652 (plaintiff, while driving unlawfully on 
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ceded, accordingly, that the rule is that the action is not barred 
unless the unlawful act was the immediate, efficient cause of the 
damage, then it must follow that Lyons v. Desotelle is wrong. 
The same is true of several other Massachusetts cases, in which 
the unlawful act had only the effect of putting the plaintiff’s per- 
son or property in a position to be injured through the defendant’s 
negligence. Thus, in Banks v. Highland Railway,! the unlawful 
act consisted in carrying a cable across a street in such a manner 
as to constitute a nuisance: this simply created a passive condi- 
tion from which damage could result only when some further act 
was done—in this case, the act of negligently running a car 
against the cable. The same applies to the various Massachu- 
setts cases denying recovery to passengers injured while travel- 
ling for secular purposes on Sunday.? The unlawful act consisted 
in the plaintiff's putting himself in a position where the carrier’s 
negligent act could operate upon him; the negligent act of the 


Sunday, was injured through an assault by defendant’s dog) ; Illinois Central R. R. v. 
Dick, 91 Ky. 434 (plaintiff was run down by a train while returning from unlawful 
Sunday work) ; Bigelow v. Reed, 51 Me. 325 (plaintiff's pung was standing unlawfully 
in the street ; while in this position, it was run into by defendant’s horse. To the same 
effect, Neanou v. Uttech, 46 Wis. 581) ; Philadelphia, etc., R. R. v. Lehman, 56 Md. 209 
(plaintiff’s cattle were injured while being unlawfully transported on Sunday) ; Carroll 
v. Staten Island R. R., 58 N. Y. 126 (plaintiff, while traveling unlawfully on Sunday, 
was injured through the carrier’s negligence. To the same effect, Opsahl v. Judd, 30 
Minn. 126; Delaware, etc., R. R. v. Trautwein, 52 N. J. Law 169; Landers v. Staten 
Island R. R., 13 Abb. Pr. N. s. 338; Knowlton v. Milwaukee City Ry., 59 Wis. 278) ; 
Wood ». Erie Ry., 72 N. Y. 196 (plaintiff was doing business under a firm name which 
it was unlawful for him to use. Goods shipped by him in such firm name were dam- 
aged in transit); Connolly v. Knickerbocker Ice Co., 114 N. Y. 104 (plaintiff was riding 
on the platform of a street car in violation of a city ordinance; defendant’s wagon col- 
lided with the car) ; Solarz v. Manhattan Ry., 29 N. Y. Supp. 1123; affirmed 32 N. Y. 
- Supp. 1149 (plaintiff, while working on Sunday, was injured through the fall of a scaf- 
folding); H. & T. C. Ry. v. Rider, 62 Tex. 267 (plaintiff was, on Sunday, engaged in 
removing a wreck from the track. A train was negligently run against a flat car upon 
which he was); Boyden v. Fitchburg R. R., 70 Vt. 125 (plaintiff’s intestate, while 
driving unlawfully on Sunday, was struck by a train at a grade crossing. To the 
same effect, Van Auken v. Chicago, etc., Ry., 96 Mich. 307 (semble) ; Morris v. Chicago, 
etc., R. R., 26 Fed. Rep. 22) ; Hoadley v. International Paper Co., 72 Vt. 79 (plaintiff’s 
intestate was killed while repairing a pulp digester on Sunday by the defendant’s negli- 
gently allowing steam and gas to escape) ; McArthur v. Green Bay, etc., Canal Co., 34 
Wis. 139 (a canal boat navigated on Sunday was injured through the sudden escape of 
water from the canal). 

1 136 Mass. 485. 

2 Stanton v. Metropolitan R. R., 14 Allen (Mass.) 485; Bucher w. Fitchburg R. R., 
131 Mass. 156; Day v. Highland St. Ry., 135 Mass. 113. (In the last case the plaintiff 
was a conductor, not a passenger, but the difference seems immaterial, so far as the 
question of cause is concerned.) 
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carrier, not the unlawful act of the passenger, was the immediate 
cause. So, in Smith v. Boston & Maine Railroad, the plaintiff 
was traveling on the highway unlawfully on Sunday and was 
struck by a gate negligently operated. The unlawful act of trav- 
eling had no tendency to cause the gate to swing as it did: 
doubtless it would have swung in exactly the same manner if 
the plaintiff had been ten miles away. The only effect of the un- 
lawful act was that the plaintiff was in a place where the defend- 
ant’s negligent act could operate on him. So, also, Wallace v. 
Merrimac, etc., Co.? cannot be supported. The negligent act in 
that case consisted in running down the plaintiff's yacht, which 
he was unlawfully sailing on Sunday. The yacht may have been 
in motion at the time it was struck, but this motion had no ten- 
dency to produce the result: it caused the yacht to be in a posi- 
tion where the force negligently managed by the defendant could 
be exerted on it. 

Not only are the authorities outside of Massachusetts practically 
unanimous in their disapproval of these cases, but it is impossible 
to reconcile them with other decisions in Massachusetts itself. 
Thus, in Steele v. Burkhardt,’ the unlawful act consisted in plac- 
ing a wagon across a street; while in this position, it was negli- 
gently run into by the defendant. It seems plain that the unlawful 
act was not the direct cause of the damage: it had the effect of 
creating a passive condition. And it is held that the action may 
be maintained. So, in Kearns v. Sowden,‘ the unlawful act was 
leaving a team unhitched in the street, and it is held that a person 
negligently running into the team is liable. So, again, in White v. 
Lang,® the plaintiff was driving unlawfully on Sunday, but the 
damage was caused, not by a defect in the highway, but by an 
attack by the defendant’s dog. The unlawful act, obviously, had 
no relation to the attack by the dog, except that it caused the 
plaintiff to be at a place where the dog could attack him. Here, 
also, it is held that the unlawful act did not prevent recovery. 

It seems, therefore, that even the Massachusetts court has recog- 
nized the principle that the unlawful act is not a bar merely be- 
cause it was a causa sine gua non. It is not enough that the 
unlawful act put the plaintiff or his property in a position to be 
affected by the defendant’s negligent act: the unlawful act must 


1 120 Mass. 490. . 2 134 Mass. 95. 8 104 Mass. 50. 
* 104 Mass. 63n. To the same effect, Klipper v. Coffey, 44 Md. 117. 
® 128 Mass. 598. 
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be the active agency which finally produces the result.!_ If this 
distinction be recognized, it disposes of the great majority of cases 
in which the plaintiff’s unlawful act is set up as a defense. In one 
large class of cases, the defendant’s negligent act creates a passive 
condition, while the plaintiff’s unlawful act is the active, efficient 
cause of the damage, as in Bosworth v. Swansey. In another, and 
probably much larger class of cases, the defendant’s act is the 
active, efficient cause, the plaintiff's act only creating an antecedent 
condition, as in Steele v. Burkhardt. However, there may be 
cases which cannot be placed under either of these heads, both 
the unlawful act and the negligent act being active, efficient 
causes. This is particularly true in the case of a collision between 
vehicles moving in opposite directions. It is plain that, from one 
point of view, both the plaintiffs act of driving and that of the 
defendant constituted active, efficient causes of the damage. Yet 
it does not necessarily follow from the foregoing reasoning as to 
Bosworth v. Swansey that the action is barred. In that case, the 
defendants exerted no unlawful force on the plaintiff: they simply 
allowed a condition to exist which made it possible for the plain- 
tiff’s unlawful act to have the effect of injuring him. The. present 
case is materially different. The defendant unlawfully exerted 
force on the plaintiff so as to injure him. Though the plaintiff 
was, at the time, doing an unlawful act, yet that act had no ten- 
dency to bring the force controlled by the defendant to bear on 
him, except that it put the plaintiff in a position where such force 
could operate on him. It would not be illogical to hold that the 
result should be the same as in Bosworth v. Swansey: on the 
other hand, there is a plain distinction between the cases. Thus, 
it cannot be said that the decisions, which are strongly in favor of 
recovery in this last state of facts, are wrong.” 


1 The latest Massachusetts case on the point is Newcomb v. Boston Protective 
Department, 146 Mass. 596. The facts in this case were similar to those in Steele v. 
Burkhardt, supra. The plaintiff obtained a verdict, but a new trial was granted on 
the ground that the instructions to the jury treated the illegality of the plaintiff’s act 
only as evidence of negligence. The dicta seem, on the whole, to confirm the writer's 
position, though they cannot be said to be conclusive. At a second trial, the plaintiff 
again obtained a verdict, upon which judgment was ordered by the Supreme Judicial 
Court, 151 Mass. 215. 

2 Hall v. Ripley, 119 Mass. 135 (plaintiff was driving at a forbidden rate of speed) ; 
Baldwin v. Barney, 12 R. I. 392 (plaintiff was driving for secular purposes on Sunday) ; 
Broschart ». Tuttle, 59 Conn, 1; Riepe v. Elting, 89 Ia. 82; Spofford v. Harlow, 
3 Allen (Mass.) 176; Beckerle v. Weiman, 12 Mo. App. 354; Quinn v. O’Keefe, 9 N. Y. 
App. Div. 68. (In the last five cases, the objection to recovery was that the plaintiff 
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To sum up, the defense of the plaintiff's wrongdoing may be set 
up in three classes of cases. In the first, the defendant’s negligent 
act creates a dangerous antecedent condition; the plaintiff then 
does an unlawful act from which, by reason of this dangerous con- 
dition, damage results, It is contended that the unlawful act is 
the immediate cause of the damage and that the action should, 
therefore, be barred. In the second, the unlawful act creates a 
passive condition: the defendant then does a negligent act which, 
supervening upon the condition which has thus been created, 
results in damage. It is maintained that the unlawful act is a 
cause of the damage, but so remote a cause that it ought not to 
have the effect of preventing recovery. In the third, the direct 
cause of the damage is a combination of agencies operating simul- 
taneously, one being the unlawful act of the plaintiff and the other 
the negligent act of the defendant. This case is more doubtful, 
but, on the whole, the decisions permitting recovery seem right. 

In conclusion, it is submitted that the rule contended for is 
at once practicable and just. It is practicable because the dis- 
tinctions it calls for are readily applied to the great majority. of 
cases. It can seldom, if ever, be difficult to decide whether the 
unlawful act is a causa sine qua non. If it be found that it is 
thus a part of the chain of causation, the only question will be 
whether the negligent act, before the accident happened, had issued 
in a passive condition upon which the unlawful act supervened. 
The action will be barred only in case it is found that it was the 
unlawful act which brought damage out of such a passive condition. 
The proposed rule is also just. Surely, it is unseemly that a person 
should appeal to the law for redress for an injury caused directly 


was driving on the left side of the road; the decisions may, in part, be explained as 
resting on the peculiar nature of the “law of the road,” which the courts seem in- 
clined to treat rather as a rule of evidence, establishing merely a presumption of care- 
lessness, than as an inflexible rule of law. See Smith v. Gardner, 11 Gray (Mass.) 418; 
Gale v. Lisbon, 52 N. H. 174.) 

The plaintiff also recovered, notwithstanding the unlawful act, in two cases relating 
to collisions of ferryboats, — Hoffman v. Union Ferry Co., 68 N. Y. 385; Minerly z. 
Union Ferry Co., 56 Hun (N. Y.) 113. In the first case, the plaintiff’s boat did not 
display the lights required by law; in the second, it was running at a forbidden rate 
of speed and out of the established channel. 

It seems to be conceded that there can be no recovery if, after the defendant be- 
came aware of the unlawful act on the part of the plaintiff, he could not have avoided 
the consequences of it. Central, etc., Co. v. Brunswick & Western R. R., 87 Ga. 386. 
But this is hardly more than saying that if the defendant was not negligent, he is not 
liable in any event. 
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by his own unlawful act, and only remotely by other circum- 
stances. It is sometimes objected that this rule makes an outlaw 
of a person whose offense may be most trifling. The fact is quite 
otherwise. It is well agreed that the plaintiffs violation of the law 
is no defense if the defendant acted wantonly or maliciously... And 
if denying redress for an injury negligently done makes an outlaw 
of the wrongdoer, it can only be said that this is just as true as to 
denying recovery to one guilty of contributory negligence. An 
objection to the doctrine of contributory negligence on this ground 
would be a novelty, to say the least. Certainly, it is as right that a 
person whose unlawful act has directly caused his injury should 
not recover as that one should be barred whose negligent act has, 
even in the slightest degree, formed a part of the immediate cause 


of the damage he has suffered. 


Harold S. Davis. 
Boston. 


1 Welch v. Wesson, 6 Gray (Mass.) 505; Wallace v. Merrimac, etc., Co., 134 
Mass. 95. 
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ANCILLARY RECEIVERSHIPS. 


ANCILLARY RECEIVERSHIPS IN 
BANKRUPTCY. 


LTHOUGH there was no express provision in the Bank- 
ruptcy Act of 1867 authorizing the appointment of. receivers 
for the care and custody of bankrupt estates until the selection of 
trustees, it was almost universally held that, within the general 
equity powers of a court of bankruptcy, the judge had the power 
to appoint such a receiver where the circumstances rendered it 
desirable.1 The present Bankruptcy Act, however, expressly in- 
vests the court of bankruptcy with power to “ appoint, receivers or 
_ marshals, upon application of parties in interest, in case the court 
shall find it absolutely necessary, for the preservation of assets, to 
take charge of the property of bankrupts after the filing of the 
petition, and until it is dismissed, or the trustee is qualified.”? In 
addition, it has sometimes been considered that the court might 
extend the powers of a receiver when appointed, under the further 
provisions of the Act granting it full power to “ make such orders, 
issue such processes, and enter such judgments, in addition to 
those specifically provided for, as may be necessary for the en- 
forcement of the provisions of this Act.” | 

Where assets of the bankrupt are located in two or more fed- 
eral judicial districts, an interesting question arises as to the 
status, rights, and duties of a receiver in bankruptcy appointed 
by the district court of original jurisdiction. He finds himself in 
one of three positions in regard to assets in a foreign judicial 
district : 

First, the order and appointment may carry with it the right and 
duty to take the assets wherever found, irrespective of the federal 
court divisions. 

Second, the original appointment may confer on the receiver the 
right to apply for recognition to any district court within whose 
jurisdiction assets are located, and the right to have such court 
confirm or extend the original order and appointment. 


1 Lansing v. Manton, Fed. Cas. 8077 ; Sedgwick v. Place, Fed. Cas. 12619; Keenan 
v. Shannon, Fed. Cas. 7640. 


2 Bankruptcy Law of 1898 § 2 (3). 8 Jbid § 2 (15). 
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Third, the original appointment may give the receiver merely 
the privilege of applying to such district court for recognition, 
and it may be within the discretion of the judge to entertain such 
application, or to make such other ancillary appointment, as he 
sees fit. 

A bankruptcy receivership is merely temporary, often a matter 
of days, but generally of vital importance to the welfare of the 
estate. Usually the exigencies of the case demand immediate 
determination. The conservation of large and scattered commer- 
cial interests pending a consideration of the situation by creditors 
requires immediate action and not speculation on legal theories. 
The easy, safe, and quick way is to ask the assistance of the courts 
wherever there is any possibility of doubt. Out of abundance of 
precaution, the practice has been for a bankruptcy receiver to 


apply to‘the judge of each district court within whose jurisdiction 


property of the bankrupt estate is located to confirm or to extend 
his original appointment, or to appoint him ancillary receiver for 
such district. No nice distinctions are made in the application. 
It is immaterial to the receiver whether his authority is derived 
from his original appointment, or whether he acts by virtue of the 
decrees of an ancillary jurisdiction. His object is to have some 
decree of a court back of him sufficient to protect him in seizing, 
holding, and conserving the property which he finds in the bank- 
rupt’s possession. The more orders and decrees he has, the safer 
he feels. 

Almost without serious consideration the courts have fallen into 
the practice of granting these applications, ex parte, or by general 
consent, until they find themselves committed to it without having 
expressed any opinion on the subject whatsoever. There are but 
seven reported cases from six different jurisdictions which touch 
the question. One is almost tempted to say that they represent 
as many different points of view. Arranged in chronological 
order, they are as follows: 

IN RE SCHROM.! This was an application by a receiver in invol- 
untary bankruptcy proceedings in Iowa for authority from his own 
court to bring a suit in Illinois to obtain possession and control of 
property there. The court refused the application because “ the 
adjudication in bankruptcy has not yet been had, and this court 
has not yet been clothed with the full jurisdiction over the prop- 


1 November, 1899, Northern District of Iowa, 97 Fed. Rep. 760, 3 Am. B. Rep. 
352. 
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erty of the alleged bankrupt that will accrue after the adjudication 
has taken place. ... The proper course to pursue is for the 
petitioning creditors to take proceedings in the proper court, state 
or federal, in Illinois, in their own name, setting up the proceed- 
ings now pending in bankruptcy in this court as the basis of their 
action, and asking that court to protect the rights of creditors in 
the property in Illinois, either by the appointment of a receiver, 
by injunction, or any other appropriate remedy.” 

IN RE PEISER. A receiver appointed in New York claimed 
funds in a Trust Company in Pennsylvania. The Trust Company 
refused to pay in obedience to an order of the New York Court, 
which thereupon fined its officers for contempt. The court, refer- 
ring to the fact that neither of these officers was within its juris- 
diction, directed the receiver to apply to the district court for the 
Eastern District of Pennsylvania “ for its assistance in enforcing 
the order of contempt.” On such a petition by the receiver, the 
Pennsylvania court, without any written opinion, ordered the Trust 
Company to turn over to him the money on deposit. 

IN RE WILLIAMS.2 This was a petition by certain creditors al- 
leging that they had instituted involuntary bankruptcy proceedings 
in Colorado and asking the Arkansas court, as auxiliary to the dis- 
trict court of Colorado, to grant an injunction restraining parties 
having possession of the bankrupt’s property from disposing of it. 
The application was denied on the ground that the Bankruptcy 
Act “ makes no provision for ancillary or auxiliary proceedings 
in district courts other than that in which the proceedings are 
pending.” 

IN RE WILLIAMS.’ In considering an application by a trustee 
for the examination of witnesses in bankruptcy proceedings pend- 
ing in another jurisdiction, the court discussed generally the ques- 
tion of ancillary or auxiliary jurisdiction. It concluded that, 


“Tt is not necessary to go into the technicalities of any of these exampies 
of ancillary or auxiliary jurisdiction, because the existing bankruptcy statute 
is absolutely destitute of any hint of such a jurisdiction in aid of proceed- 
ings in bankruptcy pending in another district or court of bankruptcy. 
Possibly, Congress might have adopted such a scheme of bankruptcy, and 


1 April, 1902, Eastern District of Pennsylvania, 115 Fed. Rep. 199, 7 Am. B. Rep. 


2 February, 1903, Eastern District of Arkansas, 120 Fed. Rep. 38, 9 Am. B. Rep. 
741. 
8 May, 1903, Western District of Tennessee, 123 Fed. Rep. 321, 10 Am. B. Rep. 538. 
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might have made every district court in the United States a kind of admin- 
istrator ad colligendum of the assets within that district in aid of the original 
court of bankruptcy charged with the administration of the bankrupt’s 
property ; but Congress has done no such thing, and therefore the district 


courts in the several States have no such ancillary or auxiliary jurisdiction 


as has been invoked by these applications.” 


Ross-MEEHAN FOUNDRY CO. v. SOUTHERN CAR & FOUNDRY 
Co.) In this case a petition for an ancillary receiver was denied 
for formal defects in the application. The court concludes that 
upon a proper petition and notice to all parties in interest such an 
ancillary receiver might be appointed. 


“Tt requires a formal bill in equity against the proper parties, in a court of 
competent equity jurisdiction, to obtain that auxiliary relief which the peti- 
tioning creditors need and seek by this proceeding. A district court of the 
United States may be one of such courts of equitable jurisdiction, if the 
bankruptcy statute so provides; but it does not possess the power guaa 
court of bankruptcy to entertain such a bill.” 


MATTER OF SUTTER BROS? This was a motion by a bankrupt 
to vacate an order for examination under Section 21 a. In deny- 
ing the motion, the court took occasion to say “the order of this 
court making the Chicago receivers, receivers here, makes this a 
case pending in ¢his court.” 

IN RE TyBo MINING & REDUCTION Co.° In this case an appli- 
cation in Nevada for the appointment and recognition of a trustee 
in bankruptcy appointed in the District of Maine was denied on 
the ground that the Bankruptcy Act confers no ancillary jurisdic- 
tion on a district court to aid in the administration of the estate of 
a person adjudicated in another district. 

In the midst of such confusion in the decisions of our dis- 
trict courts, we naturally turn to the chancery practice of the 
United States circuit courts. Unfortunately equal confusion exists 
there. Owing to the jealousy with which each court guards its 
supremacy within its own jurisdiction, our courts have never dared 
follow the English practice of appointing receivers for property 
without regard to its location. The circuit courts have most 
often considered the question of ancillary receivers in connection 


_1 July, 1903, Western District of Tennessee, 124 Fed. Rep. 403, 10 Am. B. Rep. 624. 
2 April, 1904, Southern District of New York, 131 Fed. Rep. 654, 11 Am. B. Rep. 632. 

8 September, 1904 (Nevada), 132 Fed. Rep. 697, 13 Am. B. Rep. 62. 
* Thus a court of Chancery in London appoints a receiver for property in British 
India (Logan v. Princess of Coorg, Seton 810; Keys v. Keys, 1 Beav. 425), Canada 
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with the foreclosure of interstate railways where the property was 
partly in one district and partly in another, all forming a single 
line. It is, of course, apparent that such property must be admin- 
istered by a single head, and that it would be fatal to have the 
railway handed over to as many independent receivers as there are 
districts through which it might run. Common sense and neces- 
sity early established the practice of appointing a receiver in the 
district where the railway was principally located, and, on grounds 
of comity by the courts of other districts, of appointing or con- 
firming the original receiver in his office in each subsidiary 
district! Until 1889, when Justice Harlan had occasion to con- 
sider this subject, it might almost be said that this was a settled 
practice His views, however, were opposed to it. A suit had 
been brought in the United States Circuit Court for Ohio, for the 
foreclosure of a mortgage on a railroad which extended through 
Ohio and West Virginia. After the appointment of a receiver in 
the Ohio proceedings a bill termed an “ ancillary bill” was filed in 
the United States Circuit Court for West Virginia, praying the 
court to take “ancillary jurisdiction.” It was admitted that noth- 
ing was desired or expected from the West Virginia court, except 
an order appointing or confirming the appointment of: the original 
receiver, and such other orders as might be necessary to vest in 
him possession and control of such of the property as was in the 
West Virginia district. The application was refused on the grounds 
that the intervention of the West Virginia court could occur only 
in a separate and independent suit. The Circuit Court for the 
District of Massachusetts, however, refused to follow the decision 
of Justice Harlan, stating that in other districts bills whose only 
purpose is the appointment of an ancillary receiver “have been 
frequently entertained and acted upon.” They decided to follow 


(Tyler v. Tyler,"Seton 811), China (Houlditch v. Donegal, 3 Bli. N. s. 301, 343), 
West Indies (Seton 813), Italy (Hinton wv. Ealli, 24 L. J. Ch. 121), New South Wales 
(Underwood v. Frost, Seton 812). 

1 Central Trust Co. v. Texas, etc., Ry., 22 Fed. Rep. 135; Jennings v. Philadelphia, 
etc., Co., 23 Fed. Rep. 569; Central Trust Co. v. Wabash, etc., Co., 29 Fed. Rep. 161, 
618; Colpane v. Templeton, 106 Fed. Rep. 375; Phinizy v. Augusta, etc., Co., 56 Fed. 
Rep. 273; Clyde v. Richmond, etc., Co., 56 Fed. Rep. 539; New York, etc., Co. v. 
New York, etc., Co., 58 Fed. Rep. 268; Continental Trust Co. v, Toledo, etc., Co., 
59 Fed. Rep. 518; Dillon v, Oregon, etc., Co., 66 Fed. Rep. 622; Chattanooga, etc., 
Co. v. Felton, 69 Fed. Rep. 273. 

2 Mercantile Trust Co. v. Kanawha R. Co., 39 Fed. Rep. 337. 

3 Accord, In re Brant, 96 Fed. Rep. 257; Compton v. Jessup, 68 Fed. sii 263 ; see 
also Green v. Star Cash and Package Car Co., 99 Fed. Rep. 656. 
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that practice and appoint such an ancillary receiver for the Phil- 
adelphia & Reading Railway Company “ without prejudice to a full 
consideration of the question if hereafter a motion is made to 
dissolve or annul the order.” 4 

The interests at stake were so large and the need not only for im- 
mediate but assured relief generally so urgent, that the attorneys 
having railway foreclosures in hand could not risk having their 
plans miscarry in any single jurisdiction. Accordingly they de- 
vised the scheme of filing original and independent bills for fore- 
closure in the federal courts of each district through which the 
railway extended, procuring the appointment of the same receiver 
for each district on grounds of comity, and having duplicate de- 
crees entered on all petitions in each district thereafter.2_ Thence- 
forth the question of ancillary receivers in the federal courts 
became merely academic. Ifa court refused the appointment, the 
applicant had only to change the form of the petition, label it an 
original bill, and accomplish the desired result. 

Conceivably this same practice is possible in the district courts 
by filing independent involuntary petitions in the different jurisdic- 
tions. But the Bankruptcy Act is framed, and the general orders 
of the Supreme Court provide for proceedings in but a single juris- 
diction Certainly no district judge would consent to act on an 
appointment for a receiver where the facts were disclosed that pro- 
ceedings were already pending in another jurisdiction, and the sole 
object of the second petition was to procure the appointment of a 
receiver. 

It has long been definitely settled in the federal courts that a re- 
ceiver has no status beyond the territorial jurisdiction of the court 
which appointed him,® unless he is invested with some statutory or 
other express authority to represent the parties to the litigation 
everywhere® It is, of course, immediately apparent from the 
Bankruptcy Act itself’ that the various district courts are vested 
only with authority “to exercise original jurisdiction in bank- 


1 Platt v. Philadelphia, etc., Co., 54 Fed. Rep. 569. 
2 Compton zw. Jessup, 68 Fed. Rep. 263; High, Receivers $ 375 a. 
® New York, etc., Co. v. New York, etc., Co., 58 Fed. Rep. 268. 
* Bankruptcy Law of 1898 § 2 (1) ; General Orders in Bank. VI., 172 U. S. 653. 
5 Booth v. Clark, 17 How. (U.S.) 322; Hale v. Allinson, 188 U.S. 56; Hale a 
Hardon, 89 Fed. Rep. 283; Hayward v. Leeson, 176 Mass. at p. 325. 

6 Relfe v. Rundle, 103 U. S. 222; Howarth v. Lombard, 175 Mass. 570; Burr v. 
Smith, 113 Fed. Rep. 858. 
7 Bankruptcy Law of 1898 § 2. 
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ruptcy proceedings . . . within their respective territorial limits as 
now established.” Unless, therefore, some statutory authority can 
be found, a bankruptcy receiver appointed by a court of such lim- 
ited jurisdiction has a standing only within its shadow. 

By the express provisions of section 70 a trustee in bankruptcy 
is invested “ with the title of the bankrupt, as of the date he was 
adjudged a bankrupt.” He is the true successor in title to the bank- 
rupt. After his appointment and qualification, a bankruptcy 
trustee may go anywhere, without regard to district lines, to assert 
his title, and to protect or administer the estate. However, until 
he is appointed, even after adjudication, the title to the whole estate 
remains in the bankrupt. There is nothing in the act providing for 
a change until the trustee is selected. The receiver is regarded 
as the mere temporary custodian chosen to take and retain posses- 
sion of the visible property liable to waste and to deliver it to the 
trustee.2 He is not invested with title, either by express statute 
or by general equity principles.® , 

It follows, therefore, that where the exigencies of the case 
require the receiver to travel beyond the jurisdiction of the appoint- 
ing court, he comes into each foreign jurisdiction neither with 
authority to take the assets located therein, nor with power to ask 
the court to recognize, confirm, or extend his original appoint- 
ment as of right. At most his is merely the privilege of asking 
recognition on grounds of comity. It is within the discretion of 
the court to refuse such recognition, to append conditions, to in- 
sist on the appointment of a co-ancillary receiver, or to appoint a 
different person altogether. ‘When such application is made, 
the court to which it is addressed exercises its own original juris- 
diction . . . to decide what remedy it should extend in the par- 
ticular case, and whether the proper administration of the assets 
requires the appointment of a receiver.” ® If he is appointed, he 
becomes an officer of the subsidiary court, and completely amen- 
able to its control. His power and rights to the assets within 
its jurisdiction are derived from its decrees, and do not depend 


1 Fuller v. N. Y. Fire Ins. Co., 184 Mass. 12. 

2 Boonville Nat. Bank v. Blakley, 107 Fed. Rep. 891, 6 Am. B. Rep. 13. 

® Beach on Receivers § 2; Hale v. Hardon, 89 Fed. Rep. 283; Hilliker v. Hale, 
117 Fed. Rep. 220. 

# Atkins v. Wabash, etc., Co., 29 Fed. Rep. 161. 

* Sullivan v. Sheehan, 89 Fed. Rep. 247; Shinney v. North American, etc., Co., 97 
Fed. Rep. at p. 12; Kirker v. Owings, 98 Fed. Rep. 499. 

6 Sands wv. E. S. Greeley Co., 88 Fed. Rep. 130. 
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upon the decrees of the court of original jurisdiction extended or 
recognized on grounds of comity. There exist two distinct legal 
persons. The ancillary receiver owes obedience within the new 
' jurisdiction only to the court that appoints him, and is to follow its 
directions irrespective of the orders of the court of original jurisdic- 
tion issued to him in his capacity of original receiver. 

Lee Max Friedman. 


BosTon. 


1 Union Trust Co. v. Atchison, etc., Co., 87 Fed. Rep. 530; Reynolds v. Stockton, 
140 U.S. 254; Phinizy v. Augusta, etc., Co., 56 Fed. Rep. 273; Chattanooga, etc., Co. 
v. Felton, 69 Fed, Rep. 273. 
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Wuat ConstiTuTEs A CLoup on TitTite.—In order to invoke the 
assistance of equity in a suit to quiet title, a plaintiff must establish three 
propositions: (1) that he himself has the legal title;* (2) that he is in 
possession and consequently unable to clear his right by an action at law ;? 
(3) that the adverse claim of the defendant in fact amounts to a cloud 
upon his title. The necessity of the first two requirements is obvious, and 
the law in regard to them well settled ; but the question, what constitutes a 
cloud which equity will remove, has provoked a well-defined conflict among 
the authorities. By the rule in New York, which has the sanction of the 
weight of authority, the plaintiff must fail if the claim of the defendant is 
invalid on its face, or if, although valid on its face, it would inevitably fall 
to the ground in an action brought upon it through evidence which the 
defendant would be compelled to introduce in support of his necessary 
allegations.* Moreover, prima facie validity will not suffice if the plaintiff 
could destroy the claimant’s case by mere reference to the record. Thus, 
where the plaintiff and the defendant both claim under the same grantor, 
the defendant’s deed is not regarded as a cloud if it is shown to be subse- 
quent to that of the plaintiff.‘ The question whether a claim constitutes a 
cloud accordingly resolves itself into the question of how much the plaintiff 
would have to prove to defeat an action brought upon it. 

This course of reasoning has led at least one jurisdiction, California, to 
draw an arbitrary line making the existence of a cloud depend on whether 


1 Frost v. Spitley, 121 U. S. 55 

2 Orton v. Smith, 18 How. (U. S.) 263. 
8 Washburn v. Burnham, 63 N. Y. 132. 
4 Bockes v. Lansing, 74 N. Y. 437.” 
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the plaintiff in an action by the adverse claimant would have to offer any- 
evidence to overthrow the latter’s claims.° The unfortunate result of such 
a distinction can best be shown by an illustration. If the plaintiff and the 
defendant both claim under a deed from the same grantor, the defendant’s 
deed, although subsequent to that of the plaintiff, is a cloud, because the 
plaintiff, were his title attacked, would have to introduce evidence of the 
record. But if the defendant’s deed is a forgery, or proceeded from a 
person outside the chain of title, the instrument, although valid upon its 
face, would not be a cloud, because these facts must necessarily appear and 
destroy the claimant’s case without any proof on the part of the:plaintiff. 
Since one claim may detract as much as the other from the value of the 
plaintiffs property, such a rule must often work injustice. Both the New 
York and the California doctrines lead to the extraordinary result of a de- 
fendant in a suit to quiet title arguing that his claim is invalid, and that he 
should therefore be left in undisturbed possession of it.® 

Since the basis of this jurisdiction is to clear the plaintiff's title from 
claims which render it less marketable, the question should be not whether 
a claim fulfils certain technical requirements, but whether it is of a char- 
acter to frighten away the average purchaser. In other words, if the claim 
is of sufficient magnitude materially to affect the market value of the plain- 
tiffs property, it should be removed, or its creation enjoined.’ Upon this 
analysis it would seem that the Supreme Court of Washington rightly allowed 
a bill to quiet title against a defendant who apparently had but an oral 
claim. Morgan & Co.v. Palmer, 79 Pac. Rep. 476. It must be ad- 
mitted, however, that the authorities have not gone so far.® 


CONDEMNATION BY ELECTRIC PoweR ComPANIES. — In every action for 
the condemnation of land two questions must be determined, — first, whether 
it is wanted for a public use, and second, whether that particular land is 
required. Ordinarily the second question presents no difficulties. When 
a highway or railway is to be laid out, a considerable discretion must neces- 
sarily be given as to the particular route to be followed, and when that is 
once determined, the necessity of taking any given piece of land arises from 
its physical location upon this selected route. The same principle is involved 
in other cases. ‘Thus in the days of the flowage acts for public water-mills, 
the proximity of a water-fall made the adjoining Jand necessary from its very 
location. The same is, perhaps, true regarding the land, other than the right 
of way, which is required for the operation of a steam railway. Such things 
as round houses and repair shops must be near the road, and a reasonable 
discretion has always been permitted in locating them in cities and towns 
where they can be used conveniently. Very evidently, however, there must 
be a point where the necessity for any particular land ceases and the mere 
convenience of the condemning company begins. 

This consideration becomes of greater importance where land is con- 
demned by electric power companies. Although as to the right of way for 


Pixley Huggins, 15 Cal. 127. 
ishop v Moorman, 98 Ind. 
5 Parker v. Shannon, 121 Ill. rom But see City of Lafayette v. Wabash R. Co., 28 


Ind. A P > 4975 — under a statute, that the plaintiff need not describe the defend- 
ant’s 
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their lines and tracks, and as to the location of their barns and repair shops, 
such companies are governed by the same principles as steam railroads, yet 
because of the ability to transmit power such great distances, it seems diffi- 
cult to say that any particular land is necessary for the location of steam 
power-houses. ‘That was the decision in a Rhode Island case, where a 
company operating three distinct lines of track sought to locate a central 
power station about equidistant from them all. There was nothing in the 
location of the land desired which made it necessary to any greater degree 
than much other land equally favorably situated, and the court held that 
under such circumstances the company should be required to purchase as 
any private individual.t The fact that there was abundant land available 
prevented any possibility of combination against the company, and since 
that is generally the case, it seems that the instances in which any particular 
land is necessary for such purposes must be extremely rare. The argument 
for any special location will usually amount to nothing more than the con- 
venience of the company, or at the most its ability to serve the public more 
cheaply. Economy, however, because of the large number of elements 
entering into any computation of it, must always remain an extremely unsatis- 
factory ground upon which to base condemnation proceedings, even if prin- 
ciple would permit the taking of land without consent for such a reason. 
Certainly there is no more basis for allowing condemnation in these cases 
than for allowing a common expressman between two towns to condemn 
land for a stable. Although the land is desired for a public purpose, that 
particular land is not necessary. 

In view of these considerations, the criticism of the Rhode Island decision 
contained in a recent New Hampshire case is unfortunate, particularly as the 
latter case had to decide only that the land was wanted for a public purpose. 
The fact that it was required to complete the right of way for the company’s 
wires showed clearly that that particular land was necessary. Rockingham, 
etc., Co. v. Hobbs, 72 N. H. 531. 


VALIDITY OF TRUSTS WHERE TRUSTEE IS DIRECTED TO CHOOSE THE 
Cerstu1. — Future equitable estates, like future legal estates, may be subject 
to any limitations which do not violate the rule against perpetuities.' The 
cestui gue trust may be changed by the happening of any prescribed con- 
tingency, for example, upon one’s changing his name or ceasing to live in a 
certain house, upon the birth of a child,” or upon appointment by a person 
designated in the instrument.* But in the very nature of things there can 
be no trust without a cestué gue trust. Therefore, when an instrument show- 
ing that the holder of the legal title is not to take beneficially fails to indi- 
cate cestuis gue trust for the entire equitable interest, equity raises a 
resulting trust for the grantor or his representatives, although it is expressly 
stated that the heirs shall not take.® Likewise where property is devised on 
trust to build a monument, to take care of animals, or to pay for masses, 


1 Jn re Rhode Island, etc., Co., 22 R. I. 457. 

1 Gray, Perpetuities § 66. 

2 § ‘ 

8 Townshend v. Windham, 2 Ves. 1, 

4 Y. B. 7 Ed. IV. 16, 17b, ger See, bt a feoffment to the use of the plain of 
Salisbury or the moon, the use is void. See 15 Harv. L. REV. 512. 

5 Fitch v. Weber, 6 Hare 145. 
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the trust fails, for no cestui gue trust is named and no contingency provided 
to determine one. It has been suggested that no constructive trust should 
be raised while the trustee is willing to use the property as the testator 
directed. Perhaps a sufficient answer is that equity, following the law, 
should allow no restrictions on the use of property except by contract or by 
conditions, and that unless justice requires the creation of a conditional 
estate without words of condition in the instrument, a resulting trust must 
arise for the heirs.” 

The principle which allows a cestué to be changed on any contingency 
seems to have been overlooked in an early case where property was given 
on trust for beneficiaries to be selected by the trustee. The argument of 
counsel concerned itself mainly with the validity of the gift as a charitable 
trust, and, deciding that it was not, the court held it void for indefiniteness.® 
This decision, recently approved by the New York Appellate Division, has 
been almost universally followed. Mount v. Tuttle, 99 N. Y. App. Div. 433- 
But such a trust is really no more indefinite than one for an unborn child,® 
or for whomever the settlor may appoint.’° Until the child is born or the 
cestui appointed, the beneficial interest results to the grantor." He is the 
definite cestui gue trust till another definite ces¢ud is determined by the hap- 
pening of the contingency. The new cestuéd takes by force of the instrument 
of conveyance, and there seems no reason on principle why the contingency 
should not be allowed simply because it happens to be an appointment by 
the same person who holds the legal title as trustee. 

It has been urged in support of the decision that the direction to ap- 
point the beneficiary is mandatory and that “the law does not allow of 
irrevocable mandates.” }*_ But the cases cited in support of this proposition 
show only that a principal can always discharge his agent.’* ‘This is 
because a conveyance through an agent is really a conveyance by the prin- 
cipal, and until consummated the principal can change his method at will. 
But the direction to choose a beneficiary is not like the command to an 
agent to make a conveyance ; it is rather the means provided by the testa- 
tor to determine for whose benefit the will shall operate. It is similar to 
the case where an executor is directed to sell the land; the vendee gets 
title by the will, and the heir cannot revoke the mandatory direction.“ 


Tue Doctrine OF ORIGINAL PackaGEs. — State statutes prohibiting the 
sale of an article which is a legitimate subject of interstate commerce, or 
taxing it to discourage its sale, were early declared unconstitutional in so far 
as they tended to regulate interstate commerce.’ It was recognized, how- 
ever, that if carried to its full extent this constitutional protection must 
interfere unreasonably with the legitimate powers of the state. If strictly 


6 See 5 Harv. L. REv. 389. 

7 Cases are reviewed in 15 Harv. L. REv. 515. Some are on their facts support- 
able as charitable trusts, some as provisions for funeral expenses. 

8 Morice v. Bishop of Durham, Io Ves. Jun. 521. 

® Hopkins v. Hopkins, Cas. ¢. Talb. 43. 

10 Clere’s Case, 6 Co. 17 b. 1 Jbid. 

12 See 15 Harv. L. REV. 512. 

18 See cases cited in 15 Harv. L. REV. 513, n. I. 

14 Y. B. 9 Hen. VI. 24 b, er Bobington, J. 
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construed, it must protect foreign goods as long as they can be identified, 
since any prohibition of sale must interfere with importation. Chief Justice 
Marshall, declaring that some limitation was necessary, tentatively suggested, 
as the point beyond which the constitutional immunity of imported articles 
from taxation should not extend, the time “ when the goods become mixed 
with the general property of the state.” This has been the recognized cri- 
terion ever since, but its indefiniteness has made it difficult to apply. 

Seizing on some words in the same opinion which might not have ap- 
peared had they not formed part of the statute there construed, later courts 
sought to establish a more specific line of distinction. Reasoning that pack- 
ages in the hands of the importer are not mixed with the general property, 
and that, unless at least one sale is permitted, importation must cease, they 
considered the earlier case as laying down the rule that measures designed 
to discourage sale must not be permitted to prevent sale by the importer in 
the “ original package.” When importers diminished the size of the ship- 
ping packages, so that they were convenient for ordinary retail sales, it 
became clear that a strict enforcement of the rule so declared, while not 
beyond the power of the constitution, must interfere with the state’s powers 
of internal regulation to an extent inconsistent with the policy of the court. 
Lower courts, in dealing with the question, first escaped the difficulty by 
holding that open boxes, in which the packages were handled, even though 
they were furnished by the carrier, were the original packages within the - 
rule, and were broken by the sale of separate packages.* When the per- 
severing importer shipped the small packages loose, avoiding the use of any 
box or basket, it was sought to confine the doctrine to packages suitable 
for wholesale trade.* In a decision disallowing that distinction, the federal 
Supreme Court suggested a further self-imposed limitation on its powers, — 
that no protection will be extended to original packages whose size has been 
reduced below that of the customary shipping package, merely for the pur- 
pose of escaping state legislation.® This was one of the grounds on which 
a later case was decided,® and its unequivocal enunciation in a recent de- 
cision of the same court marks its definite establishment in our law. Cook 
v. County of Marshall, 25 Sup. Ct. Rep. 233. As has been pointed out in 
several cases by a consistent group of dissenting justices, it is no less a reg- 
ulation of interstate commerce to stop the shipment of tobacco in small 
packages than in large, and the unwillingness of the importer to pay a tax or 
fine does not prevent his traffic in legitimate articles from being properly 
classed as interstate commerce. The rule, however, is based on the same 
principle which was recognized when the constitutional protection was origi- 
nally limited to goods unmixed with those of the state, in that it gives the 
state certain independent and necessary powers of regulation, which must be 
denied if the letter of the law is to prevail. 


POWER OF A CORPORATION TO PURCHASE ITS OWN SHARES.— That a 
corporation has no authority to make a business of trafficking in its own 


2 Leisy v. Hardin, 135 U. S. 100 (1890). 

® Austin v. State, ror Tenn. 563 ; / ve Harmon, 43 Fed. Rep. 372. 

* Commonwealth v. Schollenberger, 156 Pa. St. 201. But see Keith v. State, 91 
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5 Schollenberger v. Pennsylvania, 171 U. S. 1 (1898). 
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shares is universally admitted. But where a purchase of these shares is 
merely incidental to the legitimate objects of the corporation, there is no 
such unanimity of opinion. It is now well established in England and in 
some jurisdictions of the United States that, in the absence of express 
authority, a corporation ordinarily has no power to purchase its own 
shares. But the prevailing American view is that where there is no injury 
to creditors, the purchase may be made. Thus, such a purchase is per- 
mitted where the corporation is solvent. Burnes v. Burnes, 132 Fed. Rep. 
485 (Circ. Ct..W. D. Mo.). But if it would render the corporation in- 
solvent, it is prohibited. Jn re S. P. Smith Lumber Co. 132 Fed. Rep. 
618 (Dist. Ct., N. D. Tex.). 

In support of the English doctrine it is urged that to imply the power to 
purchase would be unfair to creditors and remaining stockholders.* Persons 
who deal with the corporation rely upon the amount of its capital stock and 
have a right to assume that this asset will remain undiminished. In many 
cases they may look also to the stockholders themselves for the satisfaction 
of their claims. If the corporation pays for its own shares out of its capital, 
it reduces the fund available for creditors and at the same time limits the 
number of persons to whom the creditors may resort. There is this same 
limitation in the number of persons liable, even if the purchase is made from 
the net profits. If such transactions stand, then either the creditors’ chances 
for obtaining payment are lessened or additional burdens are thrown upon 
the other stockholders. It is further argued, as a practical matter, that such 
purchases tend inevitably to fraud on the part of the directors, and to dis- 
honest manipulation of the market by the corporation.* On the other hand, 
it is pointed out in defense of the weight of American authority that the argu- 
ments based on protection to creditors and other stockholders do not apply 
where, by a vote of all the stockholders, stock is purchased from the net 
profits. Although, pending resale, there is a reduced number of stockhold- 
ers, yet the stockholder who sold can still be held, not upon the dis- 
credited fiction of the assets being a trust fund for the creditors,* but upon 
the broader ground that, since practically the stockholders are the debtors, 
a debtor should not be permitted to secure assets for himself to the injury 
of his creditors. Besides, protection to corporate creditors is, according to 
the prevalent American doctrine, a condition of the right to make such 
purchase. This being so, there would be no unfairness to remaining stock- 
holders as to existing creditors, since no additional burdens would be cast 
on them. As to subsequent debts there might be an additional burden be- 
fore the resale, and the consent of all the remaining stockholders should be 
required to render the sale valid. It is contended, too, that since a corpo- 
ration may take its shares by way of gift® or bequest’ and may buy them 
with debts due from the vendor,® there is nothing inherent in its nature to 
prevent this power of purchase. 

The solution of the question, on last analysis, seems to turn upon practi- 
cal considerations. Undoubtedly there are times when the best business 


1 Ashbury Ry. etc., Co. v. Riche, L. R. 7 H. L. 653. 
2 Trevor v. Whitworth, 12 App. Cas. 409. 

8 Green Bri., Ultra Vires 95. 

* Hospes v. Northwestern, etc., Co., 48 Minn. 174. 

5 Crandall v. Lincoln, 52 Conn. 73. 

6 Lake Superior Iron Co. v. Drexel, 90 N. Y. 87. 

7 Rivanna Nav. Co. v. Dawsons, 3 Gratt. (Va.) 19. 
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management demands that some shares be bought. On the other hand, 
_ there is the probability that the power will be abused. The growing ten- 
dency in the United States is to allow the possibilities for good to outweigh 
the fears of harm. 


VESTING OF STOCKHOLDERS’ RIGHTS IN TRUSTEES. — Under present 
economic conditions where vast enterprises are carried on by corporations, 
stability of corporate management is necessary for success. A consistent 
policy can hardly be maintained if the board of directors is subject to 
frequent change by the majority stockholders. The mode of welding 
diverse interests into a common unit for the support of a continuous policy, 
is the voting trust. Such trusts have frequently been before the courts in 
cases where it was unnecessary to pass upon their inherent validity or in- 
validity. It is settled that if the object is illegal, for example, a secret per- 
sonal advantage to the members of the pool, the agreement is void.! On the 
other hand, where the object is to protect third parties who, in reliance on 
the agreement, relinquish claims or advance money to the corporation, 
the trust is good.? In at least one square decision, however, the voting 
trust has been held void as contrary to public policy* in that the stock- 
holders should exercise their discretion on the questions submitted to them 
and should not be allowed permanently to divest themselves of the power 
of control in favor of those who have no beneficial interest in the corpora- 
tion, and the New Jersey Court of Appeals has recently taken the same 
view. Warren v. Pim, 59 Atl. Rep. 773 (N.J.). There are a number of 
well-reasoned dicta to the contrary ;* and upon principle, since many of the 
stockholders in a large corporation scattered throughout the country have 
no knowledge of the methods of management and are unable to attend the 
stockholders’ meetings, it is difficult to see why such trusts, if formed dona fide 
for the purpose of promoting the interests of the corporation, ought not to 
be supported. In practice they are most frequently used for the purpose of 
assuring to reorganized corporations a trustworthy management. 

In reorganizing insolvent corporations a somewhat similar plan is frequently 
adopted. The readjustment of the disordered finances of such a corpora- 
tion, especially in a manner to suit all concerned, is a difficult problem. 
Any arrangement by which a going concern is substituted for the insolvent 
one, benefits both stockholders and bondholders and should be completed 
as speedily as possible. Consequently, in order to avoid the delay neces- 
sarily incident to a submission of every proposed measure to the sharehold- 
ers or bondholders, the reorganization committee is given legal title with 
practically unlimited discretionary powers in executing the trust. There 
would seem to be no serious objection to giving them full discretionary 
power, in working out the plan of reorganization, to change express stipula- 
tions as well as to add new ones, where necessary. It should be merely a 
question of interpretation whether they have been given such a power or not ; 
but the language of some of the cases would deny the possibility of such 
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construction. Jndustrial & General Trust v. Tod, 180 N.Y. 215. In 
the only other case where this point seems to have been raised, the court 
took the same ground.’ Yet where the trustees are acting in good faith, 
there seems to be no greater objection to giving them full power of manage- 
ment in reorganization than in giving them similar power after organization 
by means of a voting trust. Therefore, in those jurisdictions where the vot- 
ing trust is held valid, the reorganization agreement giving full power should 
be upheld also. In each case the stockholder divests himself ofthe imme- 
diate power of control and trusts to the honesty and discretion of others. 


TiTLE Bonps as Cotor TiTLE. — The confusion in the decisions at- 
tempting to define color of title is doubtless due in large part to the varying 
objects for which it becomes necessary to determine the meaning of the 
phrase. Its chief importance probably still consists in its connection with 
the doctrine of constructive adverse possession, which confers the right to 
acquire title to land not actually owned or occupied * as well as to bring tres- 
pass for entrance upon such land.? A second class of cases, however, is 
becoming steadily larger as a result of special statutes of limitation making 
color of title an essential element in the acquisition of title to land actually 
occupied.* ‘This is especially common in statutes prescribing a compara- 
tively short period of limitation. In some jurisdictions, indeed, the require- 
ment appears to have been made even in the absence of express mention in 
the statutes.* Finally, a third of the main heads under which the discus- 
sions may be grouped, comprises actions brought under legislative provisions 
permitting recovery for improvements to land made dona fide and under 
color of title.® 

It is not unnatural that in applying the statutory requirements to an indi- 
vidual case the courts have used language so broad as to be capable of 
application to cases of a different class. Upon this ground some attempt 
has been made to explain the conflict of authority as to the necessity of an 
instrument in writing, the adequacy of a deed void upon its face, and similar 
disputed questions.® Unavailing though this attempt must in part be, it 
at least throws light upon points not yet hopelessly involved. It is, for in- 
stance, generally stated that bonds for title or executory contracts of sale 
will not give color of title. An examination of the decisions, however, dis- 
closes that many of them apply only to cases arising under short limitation 
statutes,’ a strict construction of which is not inappropriate. In other cases 


5 See Cox v. Stokes, 156 N. Y. 491, 507. 


1 Jackson d. Hasbrouck v. Vermilyea, 6 Cow. (N. Y.) 677; Bellefontaine Imp. 
Co. v. Niedringhaus, 181 Ill. 426. 

2 14 Harv. L. REv. 

8 Dembitz, Land Titles § 186. Statutes requiring color of title often define it for 
their purposes. See Thompson v. Cragg, 24 Tex. 582; Finnegan v. Campbell, 74 
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relied upon, the vendee under the executory contract claimed to have ac- 
quired a title as against his vendor by adverse possession.* Here, plainly, 
the holding of the vendee was in subordination to the superior title of his 
vendor and not adverse to it. It does not follow that the written contract 
should not give color of title as against a stranger; and for the purpose of 
giving constructive possession,® or of satisfying a special statutory require- 
ment for lands actually occupied,” it seems that it should. An Arkansas 
decision has, however, gone so far as to hold that a bond for title does not 
give sufficient color of title to warrant a statutory recovery against a third 
party, the real owner, for improvements made upon land under the dona fide 
belief that the obligor on the bond had good title. Beasley v. Equitable 
Securities Co., 84S. W. Rep. 224. It seems fairer to construe such stat- 
utes, founded, as they are, upon equitable principles," so as to provide for 
the reimbursement of those who make improvements under a dona fide 
belief that they have a right to the land, whether their color of title be legal 
or equitable. To the language of the Arkansas statute indeed such a con- 
struction is especially applicable ;** but in the interpretation of acts less 
-explicit in terms, the same reasoning must apply. 


ENFORCEMENT OF RESTRICTIVE COVENANTS. — The validity of agree- 
ments restricting the use of land is universally recognized. The burden 
is enforced against a grantee with notice on the ground that since he took 
with notice he must have paid less for the property than would otherwise 
have been the case. Consequently to allow him to avoid the obligation 
would be to enrich him unjustly at the expense of the covenantee.! The 
benefit runs in favor of all within the contemplation of the covenant. An 
owner of land may exact a restrictive covenant for his own personal advan- 
tage ;* or he may secure it for himself as owner of the land, in which case 
it descends to each owner of the land.* Again, he may seek to benefit 
a grantee to whom he has already conveyed land.* But the most frequent 
case is when he sells land, laid out in lots, subject to a general restriction. 
Under such circumstances the purchasers are deemed to have entered into 
reciprocal agreements.’ Since a prior grantee may sue a subsequent pur- 
chaser, his right rests, not on any assignment of the covenants, but on the 
fact that each one has purchased with reference to the general plan.* Yet 


8 Brown v. Huey, 103 Ga. 448 ; Ormond v. Martin, 37 Ala. 598. After Fs gags» of 
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Other decisions denying recovery against his vendor to one in possession under a bond 
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See Seymour v, Cleveland, 9 S. Dak. 94; Kilburn v. Ritchie, 2 Cal. 145. 
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to allow a grantee the benefit it is not necessary, as is sometimes said, that 
the restrictive agreement must have entered into the consideration of his 
purchase. Once granted the intention to benefit such purchaser, knowl- 
edge on his part is unnecessary.’ In finding the intention of the parties to 
the original agreement in all these cases, the courts naturally reach different 
results upon somewhat similar facts. 

In a late New York case, the grantee of a portion of a lot of land which 
had originally formed part of a larger tract and had been bought at a sale, 
subject to a building restriction, sought to enforce the agreement against 
the grantee of another portion of the same lot, but was denied relief. Lezwés 
v. Ely; 100 N. Y. App. Div. 252. The covenant could, doubtless, have 
been enforced by either of the parties against any grantee, in whole or in 
part, from the other original purchasers.* Equally, since the registry acts 
dispense with the necessity of actual notice, both parties would be bound to 
comply with the restriction at the suit of any grantee tracing his title from 
the other original purchasers. But the person from whom both plaintiff and 
defendant traced their title did not intend to bind successive owners of 
portions of his lot against each other. The agreements were entered into 
for the reciprocal benefit of the original purchasers and their successors. 
The result reached, though contrary to a New Jersey decision on a similar 
state of facts,® is the logical conclusion from the recognized rule that an 
owner of a lot subject to a restrictive agreement cannot enforce the restric- 
tion against a grantee to whom he has conveyed a portion of the lot.” The 
court, in its remarks, however, discloses the error into which one is likely 
to fall in adopting the New York conception of a restrictive agreement as an 
easement." It speaks of the trend towards permitting only “the holders 
of the dominant estate and no other” to enforce “the burden of servitude,” 
and questions the soundness of an earlier dictum that would allow a prior 
grantee an action against a subsequent purchaser. The proposition criti- 
cised, however, is supported by a square decision of the Court of Chancery," 
and in no wise conflicts with the principal case. If it is manifest that such 
benefit was contemplated it should be enforced. Upon the test of intention 
each case is comparatively simple of solution, though there is, perhaps, a 
tendency in later cases to find that the covenant was entered into for the 
personal benefit of the covenantee. 


DEGREES OF NEGLIGENCE. — Three theories have been advanced regarding 
degrees of negligence. ‘The earlier English decisions, following the Roman 
law, classed negligence as slight, ordinary, and gross, varying conversely with 
the degree of care.’ Within the last half-century two other views have 
been put forward. One suggests two degrees of negligence, (1) lack of 
that care required of the ordinary unskilled person, and (2) want of that care 
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expected of the specialist. The third, and now widely accepted view is 
that there are no degrees of negligence, but that negligence is absolute, 
- namely, a lack of that care which the ordinary reasonable man would use 
under the circumstances.* The third view seems the most satisfactory. 
The needlessness of the distinction made in the second theory may be illus- 
trated as follows. If an unskilled man undertakes to run a locomotive, he 
is held to the same standard of care as a skilled engineer, for his negligence 
consists largely in his trying at all. If, on the other hand, he volunteers in 
a case of necessity, when no expert is at hand, the degree of care required 
of him will be less under the altered circumstances ; but negligence remains 
the same, that is, a failure to exercise the degree of care required. Degrees 
of care undoubtedly exist. Yet, when a man has failed to use the required 
care, the amount by which he falls short of the standard is altogether 
immaterial. 
_ It is true that many courts, still recognizing degrees of negligence, apply 
the term “ gross negligence ” to something which should be classed rather 
_as a species of wilful misconduct than as negligence. An act done with 
a consciousness of probable results and reckless indifference to them con- 
tains another element beside the mere inadvertence characteristic of neg- 
ligence. This may be well illustrated in the difference between the case of 
a locomotive engineer who accidentally falls asleep while running his train 
at high speed through a crowded city, and the case where he runs his train 
in the same way under these conditions when awake and conscious of 
the probability of accident. The former would be called “ gross negli- 
gence” under the old rule ; the latter is often named “ gross negligence,” 
but should be called “ wantonness.” Wantonness cannot involve actual 
intent to do the injury; yet it is clearly something different from negligence, 
which is mere inadvertence. Courts almost universally hold that contribu- 
tory negligence of the plaintiff is no defense for “ wantonness.”* The 
moment the more serious element of wilfulness enters, negligence is disre- 
garded as a factor in the result. A recent Wisconsin decision recognized 
the distinction between wantonness and negligence by holding a verdict in- 
consistent. which found that a death was produced by both the ordinary 
negligence of the defendant and also his “ gross negligence,” a term which 
the court unfortunately use in the sense of wantonness. Rideout v. Trac- 
tion Co., 101 N. W. Rep. 672. In fact, the elements of consciousness of 
the result and complete indifference as to injury place wantonness in a sepa- 
rate class between negligent and intentional torts. Wantonness is as repre- 
hensible as infentional wrongdoing and should be classed with it. 


Tue Last CHANCE RULE IN ADMIRALTY. — The consequences 0: con- 
tributory negligence at common law and in admiralty are different: at com- 
mon law the plaintiff is barred ; in admiralty the damages are divided. But 
- do both systems adopt the same definition of contributory negligence? Is 


2 1 Beven, Negligence, 2d ed., 20 ff. 

8 Milwaukee, etc., R. Co. v. Arms, 91 U. S. 489. See Steamboat New World v. 
King, 16 How. (U. S.) 469. 

* Bolin w. Chicago, etc., R. Co., 108 Wis. 333 

5 oye R. R. Co. v. Newman, 94 Ga. § See Palmer v. Chicago, etc., R. R. Co., 
112 Ind. 250. ‘ 
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the rule of the last clear chance, as it has been evolved from the famous case 
of Davies v. Mann,’ law on the water? England has decisively answered 
in the affirmative.* Singularly enough, in this country the question seems 
to have been considered for the first time only yesterday. Zhe Steam Dredge 
No. 1, 134 Fed. Rep. 161 (C. C. A., First Circ.). The court in an elaborate 
dictum, answered it as decisively in the negative. 

In its last analysis, the problem of contributory negligence is the problem 
of legal, or, as it is commonly expressed, of “ proximate” cause. For it js 
to be observed that proximate, in its legal usage, defines nothing. That 
which the law regards as an efficient cause it terms proximate. What, then, 
is the nature of that negligence which the law declares to be a proximate 
cause when it asserts that he who neglects the last clear chance to avoid an 
injury must bear the loss? As the rule is ordinarily stated, it might well 
seem that proximate means simply proximity in time.* Against such a 
statement of the rule it is not strange that the text-writers have protested.* 
The fact that A’s negligence precedes B’s in time is not of itself significant. 
But when B’s wrong takes the form of a negligent disregard of the conditions 
created by A’s negligence, B’s negligence may properly be regarded as the 
proximate cause, and B be compelled to stand the loss.® For, to regard A’s 
negligence as a proximate cause — and hence contributory — would be to 
deny to a negligent person, except against wilful misconduct, the right to 
immunity from being harmed by others. And, practically, however baldly 
the courts state the rule, it is with some such qualification that they apply 
it. As thus defined, moreover, A’s negligence is strictly, in any legal sense, 
not contributory; and the rule of the last clear chance, accordingly, does 
not, as is frequently said,’ state an exception to the doctrine of contributory 
negligence, but serves to determine what negligence is not contributory. 

Should admiralty, then, adopt a different definition of legal cause from 
that of the common law? Lord Blackburn’s answer® seems conclusive. 
Two vessels in a stream and two carts in a street should, in this respect, be 
governed by the same rules. The soundness, therefore, of the views in the 
principal case would seem to depend on whether they are to be taken as 
repudiating the last chance rule i” Zofo, or only that statement of it which 
makes priority in time the test. The former is apparently the intention of 
the court ; for it expressly denies the relevancy of knowledge on B’s part of 
the situation which A’s negligence has created. It is, however, a striking 
circumstance that not one of the cases cited bears the court out on this point ; 
for either the colliding vessel was not aware of the presence of the other,’ or 
both vessels were aware of each other, and both continued negligently on 
their courses until too late to avoid the collision." Though no cases have 


1 10 M. & W. 546. 

2 Cayzer v. Carron Co., 9 App. Cas. 873. 

8 See Nashua Iron & Steel Co. v. Worcester, etc., R. R. Co., 62 N. H. 159, 165. 

* Beach, Contrib. Neg. § 11. 

5 This qualification of the bald rule is substantially that suggested in 2 Thompson, 
Contrib. bes 5n. 

6 See O’ e v. Chicago, etc., R. R., 32 Ia. 467; 2 Thompson, Neg. 1157 n. and 
cases cited. 

1 See Grand Trunk R. R. v. Ives, 144 U. S. 408, 429. 

8 See Cayzer v. Carron Co., — 

8 The James D. Leary, 110 Fed. Rep. 68s; The Providence, 98 Fed. Rep. 133; 
Atlee v. Packet Co., 21 Wall. (U. S.) 360 (collision with a sunken pier); The James 
Gray, 21 How. (U.S.) 184. 

0 The America, 92 U. S. 432; The New York, 175 U. S. 187. 
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been found in which the question was expressly argued, the result reached 
in two cases not cited tend, on the facts as found in them, to support the 
view in the principal case.“ 


RECENT CASES. 


BaIL— LIABILITY TO ANSWER CHARGES NOT NAMED IN BonD. — The defendant 
was surety on a bail bond reciting a charge of homicide and conditioned that the pris- 
oner “appear and answer the charge above mentioned in whatever court it may be 
prosecuted, and shall at all times render himself amenable to the orders and process 
of the court.” The Hse jury dismissed the charge of homicide, but found an indict- 
ment for perjury. Upon the prisoner’s failure to apeee and plead to the indictment 
for the latter offense, the recognizance was forfeited. He/d, that the defendant’s mo- 
tion to set aside the judgment of forfeiture should be denied, since, under the bond, 
the prisoner is bound to answer all charges whether for the same or different crimes. 
Two justices dissented. Pernetti v. People, 91 N. Y. Supp. 210. 

This decision overrules an expression of the court upon a former appeal of the case, 
but conforms to strong dicta announced in former New York opinions. Cf People v. 
Pernetti, 95 N.Y. App. Div. 510; People v. Gillman, 125 N. Y. 372. Upon the theory 
that bail is imprisonment in the custody of the sureties instead of in that of the 
jailer, and reference to the criminal charge, merely description of its occasion, there 
seems no escape from the court’s conclusion. Since the precise nature of the crime 
may not be known upon arrest, it is most desirable to hold the prisoner for any indict- 
ments based on the criminal act charged, but, in spite of sweeping language, it is 
believed the decisions rarely go farther. Cf. State v. Ridding, 8 La. An. 79; Gresham v. 
State, 48 Ala. 625. The prevailing tendency is to construe the CR of recog- 
nizances as applying strictly to appearance for the criminal act charged, or acrime 
growing therefrom. State v. Brown, 16 Ia. 314. ‘The greater difficulty in obtaining 
sureties to be responsible for all charges, whether arising from the prisoner’s prior or 
subsequent conduct, would seem to make this view more nearly in Larmeny with the 
humane object of bail. 


BAILMENTS — GRATUITOUS BAILMENTS — NATURE AND EXTENT OF LIABILITY OF 
GRaTUuITOUS BAILEE. — The defendants gratuitously undertook to pass certain goods 
of the plaintiffs through the customs. Owing to the defendants’ dekey, the goods were 
not entered until after an anticipated change in the tariff rates, whereby the plaintiffs 
were obliged to pay a heavy duty, for which they now seek reimbursement. ée/d, that 
the defendants are not liable. Commonwealth, etc., Co. v. Weber, etc., Co., 91 L. T. R. 813 


(Eng. P. C.). 
For a discussion of the principles involved, see 17 HARV. L. REV. 126. 


_. BILLs AND NoTES—DOcTRINE OF PRICE v, NEAL— RECOVERY BY DRAWEE 
PAYING A ForGeD DrRaFt. — The plaintiff agreed to accept W.’s drafts for the price 
of cattle, if bills of sale signed by the vendor of the cattle should appear on the backs 
of the drafts. W. drew several drafts on the plaintiff, payable to a cattle dealer, wrote 
bills of sale on the backs, forged the cattle dealer’s name, as vendor to the bills of sale, 
and as indorser to the drafts, and finally discounted these drafts at a bank which had 
no notice of any irregularity. The bank obtained acceptance and payment from the 
plaintiff. Ae/d, that the money so paid may be recovered. Lafayette & Bro, v. Mer- 
chants’ Bank of Fort Smith, 84 S. W. Rep. 700 (Ark.). 

For a discussion of the principles involved, see 4 Harv. L. REV. 297. 


BuRDEN OF PROOF— QUANTUM OF PROOF IN CIVIL ACTIONS BASED ON A 
Crime. —In a civil action for a felonious assault the defendant requested a ruling to 
the effect that the plaintiff must prove his case raeere reasonable doubt. He/d, that 
the request is properly denied. Kurz v. Doerr, 180 N. Y. 88. 
a ong > the decision in the Appellate Division, commented upon in 17 HARV. 
V. 196. 


11 The Milligan, 12 Fed. see 338; The Pegasus, 19 Fed. Rep. 46. See also con- 


flicting dicta in The Daylesford, 30 Fed. Rep..633 ; The Richmond, 63 Fed. Rep. 1020. 
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CARRIERS — DUTY TO ACCEPT AND CARRY PASSENGERS — BLINDNESS AS GROUND 
FOR REJECTION. — The defendant’s agent in accordance with the rules of the company 
refused to sell a railroad ticket to the plaintiff on the ground that he was blind and 
unaccompanied by an attendant. é/d, that the defendant is not liable in the absence 
of proof that its agent knew, or had reasonable grounds to believe, that the plaintiff, 
Gan (Mian) was qualified to travel alone. J//inois Central R. Co. v. Smith, 37 So. Rep. 

3 (Miss.). 

The prima facie duty of a carrier to accept all persons who present themselves for 
transportation must necessarily be subject to certain limitations made for the protection 
ofthe company. In view of the rule that a passenger who is affected with a disability of 
which the carrier knows, or has reason to know, is entitled to greater care and attention 
than an ordinary passenger, it seems but fair that the company should have the right 
of refusing to assume this added responsibility by requiring such persons to be accom- 
panied by attendants. rh Croom v. Chicago, etc., Ry. Co. §2 Minn. 296; Columbus, etc. 
ky. Co. v. Powell, 40 Ind. 37. The cases which hold that a railroad may refuse to carry 
drunken and insane persons rest partly upon this principle of fairness to the company, 
as well as upon the policy of protecting passengers from annoyance and danger. Cf 
Pittsburgh, etc., Ry. Co. v. Vandyne, 57 Ind. 576; Meyer v. St. Louis, etc. Ry. Co., 54 Fed. 
Rep. 116. Blindness alone would appear sufficient cause for rejection, unless the com- 
pany’s agent has reason to believe that the person is able to take care of himself. C/. 
Zachery v. Mobile and Ohio R. R. Co., 75 Miss. 746. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS AND DUE PROCcESs oF LAw — 
IMPOSITION OF PENALTY BY ASSEssoR. — An Illinois statute required riparian land- 
owners to remove all obstructions to the flow of water, and provided that the tax as- 
sessor should note any failure to do so, whereupon a drainage tax of ten dollars should 
be levied against each forty-acre tract as a penalty, to be collected like other taxes. The 
Illinois constitution provided that no person in one of the three departments of govern- 
ment should exercise any power properly belonging to another department, and de- 
clared that no person should be deprived of his property without due process of law. 
Held, that the statute is unconstitutional. Cleveland, etc., R. Co. v. People, 72 N. E. 


return of taxable property or in paying taxes seems also vin see a judicial function, 


CONTRIBUTORY NEGLIGENCE — THE LAST CHANCE DOCTRINE IN ADMIRALTY. — 
Semble, that, in determining questions of contributory negligence, the rule of the 
last clear chance is not law in admiralty. Zhe Steam Dredge No. 1, 134 Fed. Rep. 161 
(C. C. A., First Circ.), See Nores, p. 537. 


CorporaATIons — Directors — Duty To AcT IN A Bopy.— The New Jersey 
Corporation Act of 1898 permits incorporators to insert in the certificate of incorpo- 
ration any provision creating or defining the powers of the corporation not inconsistent 
with the Act. The directors of the defendant company, authorized by the certificate 
of incorporation to act ena purchased stock in that manner of the plaintiff. 
The latter sought to enforce the sale against the corporation. é/d, that the plaintiff 
cannot recover, as directors must act as a unit to bind the corporation. Audenried v. 
East Coast Milling Co., 59 Atl. Rep. 577 (N. J. Ch.). 

The common law rule in regard to directors is that they can act only in a body, and 
any proceedings taken by them individually are of no effect on the corporation, even 
although amajority assent. First National Bank v. Drake, 35 Kan. 564. There seems 
to have been an opinion, more or less widespread, that the Act of B98 abrogated this 
rule and allowed incorporators to authorize directors to act individually. This case, 
however, correctly decides that the general phraseology of the Act cannot be con- 
strued to permit such a departure from common-law principles, but must be interpreted 


| 
| 
| 
4 
q 
Rep. 725, (IIl.). 
j he primary object of taxation is raising revenue, while the present statute was 
q meant rather to keep the streams clear oy punishing failure to remove obstructions. 
q The imposition of punishment, however, is for the judicial department, and tax assessors ’ 
7 are not, properly speaking, judicial officers. Cf State v. Thorne, 112 Wis. 81. The 
§ present case therefore seems sound: the constitution is not to be defeated by calling 
| a pert atax. Attempts to do so are rare; but where a statute imposed a tax of ten 
gi thousand dollars on any lottery yes | without permission, the court expressed the 
4 opinion that it was not really a tax and therefore was unconstitutional. Svate v. Allen, 
] 2 McCord (S. C.) 55. The imposition by assessors of penalties for default in makin 
{ Lynch, 16 S. C. 32; and see Doll v. Evans, 11 Am. Law Reg. (N. Ss.) 315. Due pro- 
4 cess of law was also wanting in the principal case, as the assessor’s decision, er 
} given without a hearing, was final. Monticello Distilling Co. v. Baltimore, 90 Md. 41 
q 
q 
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in accordance with them. To work so important a change, some specific enactment 
would be necessary. 


CORPORATIONS — POWER OF CORPORATION TO PURCHASE ITS OWN SHARES.— 
Held, that a solvent corporation may purchase its own shares. Burnes v. Burnes, 132 
Fed. Rep. 485 (Circ. Ct., W. D. Mo.). 

Held, That a corporation may not purchase its shares if the effect would be to ren- 
der the corporation insolvent. Ju re S. P. Smith Lumber Co., 132 Fed. Rep. 618 
(Dist. Ct. N. D. Tex.). See NorTEs, p. 531. 


CORPORATIONS — STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP — RIGHT 
OF PREEMPTION AT PaR.— The majority stockholders of a corporation in good faith 
voted to double the capital stock, and sell the shares to a stranger for four times their 
par value. é/d, that a dissenting stockholder has no right to purchase at par a por- 
tion of such new stock, proportionate to his share of the original stock. Stokes v. Con- 
tinental Trust Co.,91 N. Y. Supp. 239. 

Contrary to the present case, stockholders have almost everywhere been given the - 

ight of preémption at par of a part of the increase of stock, proportionate to their 

original shares. Cunningham’s Appeal, 108 Pa. St. 546. But this rule is not applied 
to stock issued in payment for property, nor to old stock, bought in by the corporation 
and reissued. Meredith v. New Jersey, etc., Co., 55 N. J. Eq. 211; Mate v. Smith, 48 
Vt. 266. It is professedly allowed, to preserve each st older’s influence in the 
corporation; but where a definite amount of new capital must be realized, this is ac- 
complished equally well by allowing him the right to purchase only at the market value, 
since a smaller issue of stock would then be necessary. And the general rule prac- 
tically compels corporations which wish to increase their stock, but have nearly reached 
their legal limit, to declare a dividend of the difference between the market value of 
the new stock and par; for those stockholders unable to subscribe can sell their right. 
See Jones v. Concord, etc., R. R., 67 N. H. 234. This would tend to prevent corpora- 
tions from increasing their stock and developing their resources. In Indiana the rule 
has been changed by statute. See Ohio, etc., Co. v. Munnemacher, 1§ Ind. 294. 


CoORPORATIONS— STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP — VESTING 
OF RIGHTS IN TRUSTEES. —A —— of the stock in a New Jersey corporation was 
transferred to an English corporation for voting purposes. Semd/e, that a voting trust 
is contrary to public policy and void. Warren v. Pim, 59 Atl. Rep.773 (N. J., Ct. App.). 

A reorganization committee, vested with title to stock under a trust agreement, was 
given power to make a final interpretation thereof, and to supply all defects and 
omissions. é/d, that the committee cannot be made the final judge of its construc- 
tion. Jndustrial & General Trust v. Tod, 180 N. Y. 215. See NOTES, p. 533- 


CRIMINAL LAW — DEFENSES — JUSTIFICATION UNDER PRIOR DECISION OF 
Court. — To an indictment of a tenant under a statute for removing crops without 
coming to an agreement with the landlord, the Supreme Court of the state held it a 
good defense that the balance of account was in favor of the tenant. For removal of 
crops under similar circumstances after this decision another defendant was convicted. 
Held, that the previous decision is incorrect, but that this defendant may have a new 
- trial on the basis of that decision. State v. Bell, 49 S. E. Rep. 163 (N. C.). 

A decision erg ag former decisions does not change the law but gives revised 
evidence of what the law has always been. Falconer v. Simmons, 51 W. Va. 172. 
Consequently its application to transactions after the former decisions is not objection- 
able strictly as ex post facto nor as a law impairing contract obligations. Central Land 
Co. v. Laidley, 159 U. S. 103. But as it is practically open to the same objections, 
courts will not, in interpreting statutes, apply the new ruling to the prejudice of con- 
tract or property rights apparently acquired under the old. Farrior v. New England, 
etc., Co., 88 Ala. 275. This is not extended to decisions under the common law. See 
Ray v. Western, etc., Gas Co., 138 Pa. St. 576, §91. In criminal law reliance on former de- 
cisions should, as in the principal case, be a justification, not under mistake of law, but 
under the spirit in which ex fost facto laws are prohibited —that acts which the court 
gave reason to suppose innocent should not be punished by a law which from a busi- 
ness point of view did not then exist. But obviously this policy does not apply to 
crimes involving moral turpitude. The only case found in point so decided. uae 
v. State, §7 Miss. 102. 


Divorce — ALIMONY — PAYMENT AFTER DEATH OF HUSBAND. — The plaintiff 
was granted a divorce from her husband with alimony during her life, secured by a 
mortgage executed by her husband and the defendant. The plaintiff sued to recover 
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— accruing since her husband’s death. é/d, that the plaintiff may recover 
since the obligation to pay alimony is a charge on the security although the personal 
obligation does not survive. Wilson v. Hinman, 99 N. Y. App. Div. 41. 

Alimony at common law becomes payable only during the joint lives of the parties, 
and cannot be granted to continue after the death of the husband. Maxwell v. Sawyer, 
90 Wis. 352. By statute, however, a court may be empowered to grant it for the life 
of the wife, continuing as a binding obligation against the husband’s estate, if she 
survive him. Stratton v. Stratton, 77 Me. 373. The intermediate view yen rs by the 
New York court, that alimony survives only where security is required and then only 
as a charge on the security, seems erroneous; if the personal obligation is gone, the 
mortgage is discharged also. C/. Williams v. Thurlow, 31 Me. 392. Further, the earlier 
decision relied on in the principal case held unqualifiedly that a court may grant ali- 
mony payable after the husband’s death, laying no stress on the giving of security. 
Burr v. Burr, to Paige (N. Y.) 20, 37._ A later New York case reached just the con- 


’ trary decision, holding that alimony could not be so granted. Field v. Field, 15 Abb. 


New Cas. 434. On principle, the obligation to pay alimony either ceases on the 
death of the husband, being purely personal, or survives against his estate whether 
security be given or not. 


EJECTMENT — INTERFERENCE WITH EASEMENT — RAILROAD RIGHT OF Way. — 
The plaintiff, a railroad company, acquired lots for railway purposes under condemna- 
tion proceedings, and the defendant, not claiming under the original owner, built 
thereon. é/d, that the plaintiff has an action of ejectment, although it enjoyed only 
an easement. Xansas, etc., Ry. Co. v. Burns, 79 Pac. Rep. 238 (Kan.). 

Unless railways are given a fee by statute or charter in Jands acquired under emi- 
nent domain, they are commonly held to take only an easement. Blake v. Rich, 34 
N. H. 282. Ejectment, being a possessory action, does not properly lie for an incor- 
poreal right such as an easement. Vorthern song ae! Road Co. v. Smith, 1§ Barb. 
(N. Y.) 355. But the action has sometimes been allowed for such easements as city 
streets and parks, which involve exclusive control of a portion of the servient tene- 
ment. San Francisco v. Grote, 120 Cal. 59. Similarly, a railway company has been 
said to have a right to an actual possession of the surface, sufficient to support eject- 
ment. Tennessee, etc., R. R. Co. v. East Alabama Ry. Co.,75 Ala. 516. Granting that 
the railway’s title to the soil is no more than an easement, it would follow logically 
that ejectment should have been denied and the plaintiff remitted to the ordinary rem- 
edies tor obstruction of easements. The anomalous doctrine of the case must then be 
justified by the necessity which requires a summary remedy, and explained by the ten- 
dency to break down the rigid bounds which characterized forms of action under the 
common law. It seems, however, that such an extension would be better accomplished 
by legislation. 


EMINENT DoMAIN— WHAT PRoperTY May BE TAKEN—SITE FOR STEAM 
PowEr-HOousE FoR ELECTRIC POWER CoMPANY.— A company formed to manufacture, 
transmit, and sell electricity brought an action to condemn land for the use of its 
wires. Semdle, that it might condemn land for a steam power-house. Xockingham, 
etc., Co. v. Hobbs, 72 N. H. 531. See NOTES, p. 528. 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS BY— RIGHT LosT BY 
LacuEs. — The plaintiff as administrator sought an order to sell certain real estate 
of the deceased, incumbered by dower, for the payment of debts. At the time of the 
death of the intestate the property was practically worthless, but after nineteen years 
had recently become valuable. e/d, that the plaintiff is barred by laches. Graham 
v. Brock, 72 N. E. Rep. 825 (Iil.). 

The question of laches is one of negligence. It does not depend, as does the run- 
ning of a statute of limitations, upon the fact that a certain definite time has elapsed 
since the cause of action accrued, but upon the fact that, under all the circumstances 
of the particular case, the plaintiff is chargeable with a want of due diligence in failing 
to institute proceedings before he did. Townsend v. Vanderwerker, 160 U.S.171. In 
this case the plaintiff refrained from petitioning for the sale of the land so lon 
only as it was worthless. This would appear to be a sufficient explanation of his previ- 
ous delay in bringing suit. On principle and on authority the decision seems erroneous, 
and is a — y irreconcilable with an earlier case in the same State. Cf Judd v. 
Ross, 146 Ill. 40; Conger v. Cook, 56 Ia. 117. ‘ 


EXTRADITION — INTERNATIONAL EXTRADITION — APPLICATION OF GAYNOR AND 
GREENE FOR HaBeas CorpPus.— The defendants, charged with the commission of 
theft in the United States, had taken up their residence at Quebec. In accordance 
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with the extradition arrangements between the United States and Canada, an appli- 
cation for their arrest upon an information charging theft was made to an extradi- 
tion commissioner and a warrant was duly issued. Coon arrest they obtained a writ 
of habeas corpus ; but on the hearing they were remanded into custody. Upon a writ of 
habeas corpus issued by another judge, however, they were discharged. e/d, that the 
latter judgment must be reversed. United States v. Gaynor, 21 T. L. R. 254 (Eng. 
The division of the province into separate judicial districts makes it doubtful 
whether or not the first judge had jurisdiction. If he did, his decision was, under a 
Canadian statute, a bar to the issue of the second writ, as res judicata. But without 
poem ay whether the second judge was warranted in assuming jurisdiction, it seems 
clear that his discharge of the prisoners was erroneous. The only question before him 
was the lawfulness of the confinement. That it was lawful an seem to admit of no 
doubt. Cf Ex parte Gillespie, 7 Quebec Q. B. 422. The commissioner was an official 
authorized by statute to order an arrest anywhere within the province upon a com- 
plaint alleging an offense named in the extradition treaty, and either at once or on re- 
mand to investigate the case. Cf Extradition Act (Rev. St. Can., c. 142) ; see Ex 
parte Seitz, 8 Quebec Q. B. 345, 351,352. In a of his duty, he had ordered the 
defendants into custody to await a hearing, which would take place before him in due 
— As theft was an offense within the treaty, it follows that the commitment was 


GARNISHMENT — EXEMPTION OF WAGES — EsToPpPEL TO CLAIM STATUTORY Ex- 
EMPTION. — The plaintiff, at the request of the defendant, his debtor, garnisheed the 
defendant’s employer. The defendant then moved for a release of the money attached, 
on the ground that it was exempt by statute as the earnings of the head of a family. 
Held, that the defendant is estopped to claim the exemption. Dowling & Allgood v. 
Wood, tor N. W. Rep. 113 (Ia.). 

A contract to waive exemption as against a particular debt if made when that debt 

is incurred is invalid, since to permit such contracts would defeat the operation of the 
exemption laws. Xvneetle v. Newcomb, 22 N. Y. 249. Some courts, going further, have 
held that since the exemption was intended to benefit the debtor’s family as well as 
himself, a waiver by him alone should not be recognized, for such recognition would de- 
feat one purpose of the exemption laws. Denny v. White, 2 Cold. f enn.) 283. But 
by the weight of authority, while the principle first stated is admitted, the right of ex- 
emption is regarded as personal to the debtor, and as such, irrespective of the pur- 
pose with which it was given, is considered dependent for its exercise upon his will. 
Charpentier v. Bresnaham, 62 Mich. 360. If waiver is allowed, estoppel must be per- 
mitted, for acts falling short of estoppel may yet be a waiver. Bramdle v. State, 41 
Md. 435. It is somewhat difficult, on the meager facts reported, to find in the present 
decision all the elements of estoppel; but the result seems sound, since there was 
apparently at least a waiver of the exemption by the defendant. 


IMPROVEMENTS — COMPENSATION — COLOR OF TITLE.— In an action to recover 
land, the defendant, who was in possession under a bond for title from a third person, 
claimed a judgment for the value of the improvements made by him upon the land, 
under a statute permitting recovery for such improvements where made by one believ- 
ing himself to be the owner either in law or equity, under color of title. eld, that 
there is not sufficient color of title to satisfy the requirements of the statute. Beasley 
v. Equitable Securities Co., 84S. W. Rep. 224 (Ark.). See NOTEs, p. 534. 


INSURANCE— CONSTRUCTION OF PARTICULAR PHRASES — CHANGE IN “ INTER- 
EST, TITLE, OR Possession.” — A policy of fire-insurance provided that it should be 
void if any change should take place, by legal process or otherwise, in “interest, title 
or possession,” excepting change of occupants without increase of hazard. Subse- 
quently the insured was adjudged bankrupt and the appointment of a receiver over his 
property was entered in the referee’s record. A fire destroyed the premises, following 
which the receiver was formally appointed and later made assignee in bankruptcy. 
Held, that the policy was not void at the time of the loss. Fudler v. Jameson, 98 N.Y. 
App. Div. 53. 

Pitter adjudication the bankrupt seems to hold his property under some undefined 
fiduciary relation, sometimes described as a trust. Rand v. Jowa Central Ry. Co., 96 
N. Y. App. Div. 413; cf 18 Harv. L. REv. 63. Interest, as referred to in the policy, 
has been construed to include equitable interest. Skinner, etc., Co. v. Houghton, 92 Md. 
68. Perhaps the change of interest was here immaterial, if, as the court says, the bank- 
rupt’s right to deal with his property was merely suspended and he still retained the 
interest desired as an incentive to vigilance and care. Had the receiver been formally 
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appointed before the fire, it may be that his possession, unless it came within the ex- 
ception stated, would have avoided the policy. But see Aceney v. Home Insurance Co., 
71 N. Y. 396. That, under the Bankruptcy Act, title vests in the assignee upon formal 
appointment, as of the day of adjudication, is not conclusive against the decision. Such 
a fiction should not operate to the injury of third persons, as regards ee | not ex- 
isting when the assignee qualifies. Small v. Westchester, etc., Co., 51 Fed. Rep. 789, 
795; Fuller v. New York, etc., Co., 184 Mass. 12. The court, however, to avoid forfeit- 
ure and to protect creditors during the interim, has construed the policy very strongly 
against the company. 


INTERSTATE COMMERCE — CONTROL BY STATES —ORIGINAL PACKAGES. — A 
state statute imposed a tax of three hundred dollars per annum on persons sellin 
cigarettes. He/d, that when pasteboard boxes, each containing ten cigarettes, an 
ior | a revenue stamp, are imported loose, the original package rule does not exempt 
the seller of such a package from taxation. Cook v. County of Marshall, 25 Sup. Ct 
Rep. 233. See NoTEs, p. 530. 


JUDGMENTS — FOREIGN JUDGMENTS—FuLL FAITH AND CREDIT UNDER THE 
FEDERAL CONSTITUTION. — The plaintiff sued his debtor in a Missouri court and gar- 
nisheed the defendant. Pending this proceeding, the defendant secured a decree in 
Missouri setting aside the contract between him and the | pen debtor, and declaring 
that nothing was due the debtor. The latter then sued the defendant in New Jersey 
on two counts, —on the express contract, and for work and labor. The defendant 

leaded the Missouri judgment to the first count and a general denial to the second. 
Fudgment on the latter was given for the debtor and was paid. The plaintiff in the 
pee rg! ances then sought to secure judgment against the defendant on the basis 
of this New Jersey 7p agen and the latter neglected to plead Ls ae Held, that 
since the judgment of the New Jersey court did not give full faith and credit to the Mis- 
souri judgment, the Missouri court need not give credit to that New Jersey judgment, 
and the plaintiff cannot recover. Grimm v. Barrington, 84 S. W. Rep. 357 (Mo., St. 
Louis Ct. App.). 

This case seems questionable. The Missouri judgment was an affirmative defense 
similar to ves adjudicata, and therefore, not having been pleaded to the second count 
in the New Jersey suit, the judgment on that count was correct. And no defense 
which with diligence might have been made in the suit can be an answer to an action 
elsewhere on the judgment. Snow v. Mitchell, 37 Kan. 636. But granting that the 
New Jersey court erred, by the general rule full credit must be given the judgment of 
a sister state, except when rendered by a court without jurisdiction, or when a col- 
lateral attack would be valid in that state. See Barras v. Bidwell, 3 Woods (U.S.) 5. 
Mere irregularity such as affords ground for direct appeal is no defense. Milne v. Van 
Buskirk, 9 la. 558. By the better view the error here, if any, would appear to have been 

ound rather for appeal than for collateral attack, and no appeal having been taken, 

issouri was bound to give credit to the judgment. x parte Boenninghausen, 91 Mo. 
301 ; Buckmaster v. Carlin, 4 Il. 104. 


LIMITATION OF ACTIONS — ACCRUAL OF ACTION — DISTRICT WARRANTS. —The 
plaintiff held warrants of a reclamation district drawn upon the county treasurer but 
not paid for want of funds, which it was within the power of the trustees of the district 
to provide by levying an assessment. After the lapse of more than the statutory pe- 
riod from the date of approval of the warrants, the plaintiff sued. é/d, that as the 

laintiff might have brought mandamus at any time to compel the raising of funds, he 
is barred. San Francisco Savings Union v. Reclamation District, 79 Pac. Rep. 374 (Cal.). 

In assigning this ground for its decision the court takes a position opposed to that 
adopted in the case of Barnes v. Turner, 78 Pac. Rep. 108 (Okla.), which was ad- 
versely criticised in 18 Harv. L. REV. 230. 


MALICIOUS PROSECUTION — PRELIMINARY INJUNCTION AS EVIDENCE OF PROR- 
ABLE CAUSE. — Held, that an injunction pendente lite, granted upon affidavits, is prima 
facie evidence of probable cause, so that, if in a suit for malicious prosecution it is not 
overcome by other evidence, a nonsuit is proper. Burt v. Smith, 181 N. Y. 1. 

For a discussion of the holding in the lower court which is here reversed, see 17 
Harv. L. Rev. 61. 


MortTGAGES — EQUITABLE MORTGAGES — RIGHT TO RENTS AND PROFITS. — 
Hfeld, that an equitable mortgagee who has received rents from a tenant of the equi- 
table mortgagor, cannot be compelled to refund them at the suit of the tenant. Finck 
v. Zranter, [1905] 1 K. B. 427. 
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In jurisdictions where a mortgagee holds legal title, the estate of the mortgagor is 
peculiar. He is not a tenant at will, for he is not entitled to emblements. See A/oss 
v. Gallimore, 1 Doug. 279, 283. Nor is he like a receiver, for he need not pay rent, 
nor account to the mortgagee for rent received. Lx parte Wilson, 2 Ves. & B. 252. 
But the mortgagee may, % ejectment, obtain possession of the land, or require a ten- 
ant to pay him the rents. In dealing with the equitable mortgagee, equity follows the 
law. Accordingly, until he gets possession, the equitable marine tae no right to 
the rents. Zx parte Bignold, 4 Deac. & Ch. 259. He would, however, be entitled to 
rents and profits flowing from his own lawful possession. Re Gordon, 61 L. T. R. N. Ss. 
299. And if he has received the rents, the mortgagor or his assignee in bankruptcy 
cannot take them from him. Sumpter v. Cooper, 2 B. & Ad. 223. Nor should the 
tenant in the principal case get any relief, for he has a good equitable defense to an 
action by the lessor, and paid with knowledge of all the facts, being mistaken only as 
to the law. See Higgs v. Scott, 7 C. B. 63. 


MORTGAGES — TRANSFER OF RIGHTS AND PROPERTY — THE LAND AS DEBTOR 
AND THE MORTGAGOR AS SURETY.—A father made a deed of land covered by a 
mortgage as a gift to his daughter, and covenanted in the deed to pay the mortgage 
debt. After the father’s death, the mortgage was foreclosed, and the daughter sought 

to recover from her father’s estate the amount which her land was taken to pay. B 
statute, a deed did not require a seal. e/d, that the plaintiff cannot recover. Kischey 
v. Union Trust Co., 20 Detroit Leg. N., No. 1 P p. 2 (Mich., Sup. Ct., Dec. 30, 1904). 

Since the covenant to pay the mortgage, being gratuitous, was unenforceable, the 
plaintiff stood no better than a grantee subject to a mortgage. Conrad v. Manning’s 
Estate, 125 Mich. 77. On foreclosure such a tee is remediless. Notwithstandin 
this, the plaintiff contended for a right of su — on the ground that her lan 
was surety for the debt. There are strong dicfa that on a grant of land subject to a 
mortgage, the land does not become the principal debtor, and the mortgagor the 
surety, at least, so that giving time against foreclosure will discharge the mortgagor 
from liability. See Shepherd v. May, 115 U.S. 505; Chilton v. Brooks, 72 Md. 554. 
But since the grant was subject to the mortgage, the land should bear the debt; and 
if the mortgagor pays, he should have subrogation against the land. If the creditor 
by giving time defeats this present right of subrogation, the mortgagor should be dis- 
charged. So by the better view, the land is held to be the principal debtor and the 
mortgagor a surety. Murray v. Marshall, 94 N. Y. 611; Bunnell v. Carter, 14 Utah 
too. It seems clear, therefore, that inasmuch as the debtor cannot be subrogated 
against his surety, the principal case is sound. 


NEGLIGENCE — DuTY OF CARE— DEGREES OF NEGLIGENCE. — He/d, that it is 
error to enter judgment upon a verdict based upon the inconsistent grounds of both 
gross and ordinary negligence, for “gross negligence” implies wilful misconduct. 
Rideout v. Winnebago Traction Co., tot N. W. Rep. 672 (Wis.). See NoTEs, p. 536. 


PowERS — EXECUTION — EFFECT OF APPOINTMENT IN ACCORDANCE WITH BAR- 

GAIN. — The donee of a power of jointuring exercised it in fulfilment of a contract 
whereby he received fifty pounds from his wife. é/d, that a court of equity will not 
set aside the appointment. Saunders v. Shafto, W. N. 203 (Eng., C. A., 1904). 
_ If one who has an exclusive power of appointment to his children appoint to one of 
them upon a ~~ previously made with that child, equity will relieve against the 
appointment at the suit of the one taking in default thereof. Daudbeny v. Cockburn, 
1 Mer. 626. And if the donee of a power of jointuring execute it upon an agreement 
that he shall have the benefit of part of the jointure, the execution, so far as it is in 
his favor, will be set aside. Zane v. Page, Amb. 233. The present case differs from 
that first cited, since the wife was the only possible appointee, and it is distinguishable 
frum the second in that the power was completely exercised. In taking advantage of 
these distinctions and in declaring the present appointment good, the case, which ex- 
pressly overrules an earlier decision, oo. settles the law of England on this pre- 
cise question. Baldwin v. Roche, 5 Ir. Eq. 110; Whelan v. Palmer, 39 Ch. D. 648, 
contra, overruled. 


PRESUMPTIONS— APPLICATION OF THE PRESUMPTION THAT A WOMAN OF AD- 
VANCED YEARS IS INCAPABLE OF CHILDBEARING TO QUESTIONS OF MARKETABLE 
TITLE.— Land was devised to the vendor for life, with remainder to her son in fee, 
subject to a devise over to the children of M., a married woman, in the event of the 
death without issue of the vendor’s son. The son was living and had had issue, and 
he and the existing children of M: had conveyed their interests to the vendor. M. 
was now a widow and fifty-four years of age. Hée/d, that the court, acting upon the 
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presumption that there will be no further issue of the body of M., will declare that the 
vendor can make a good title in fee simple. Jn re Zinning and Weber, 25 Can. L. T. 
(Occasional Notes) 38 (Ont., Ct. App.). 

For the purpose of determining questions of remoteness arising under the rule 
against perpetuities, men and women are both deemed capable of having issue as lon 
as they live. Jee v. Audley, 1 Cox, 324. Moreover, the courts will not make use o 
the presumption that a woman of advanced years is past the age of childbearing if the 
effect is to deprive a living person of a possible interest. Jn re Hocking, [1898] 2 Ch. 
D. 567. This presumption has, however, a well-established place in the law, as is 
shown by several cases in which courts have directed the payment of funds to parties 
whose claims were dependent upon it. Leng v. Hodges, Jac. 585. Since, although not 
of universal application, it is a presumption not unknown to the law, it would seem 
that it is properly applied to cases involving the question of marketable title, that 
being a matter upon which mathematical certainty is not required,.moral certainty 
being regarded as sufficient. Lyddale v. Weston, 2 Atk. 19. The principal case has 
the support of what authority directly in point has been found. Browne v. Warnock, 
L. R. 7 Ir. Ch. D. 3. 


PRESUMPTIONS — NATURE AND SCOPE— RELATION OF PRESUMPTIONS TO EvI- 
DENCE. — In an action upon a life insurance policy the jury were instructed that a . 
sumption of law that the declarations of the deceased in his application were true, had 
probative value, so that if the evidence upon the point was evenly balanced, they should 
find for the plaintiff, upon whom lay the burden of proof. é/d, that the instruction 
is erroneous. Vincent v. Mutual, etc., Life Ass'n, 58 Atl. Rep. 963 (Conn.). 

Connecticut has already held that the presumption of innocence is not evidence in 
criminal trials, but only imposes the burden of proof beyond a reasonable doubt. 
State v. Smith, 65 Conn. 283. And upon the probative value of presumptions in civil 
cases the present decision, in harmony with this position, expressly overrules an earlier 
case. Barber's Appeal, 63 Conn. 393. In consequence the state is brought into 
agreement with the best text-writers and authorities. THAYER, PREL. TREAT. Ev. 
313, 5513 1 GREENLEAF, Ev., 16 ed., § 34,0. 1. A presumption is not evidence, but 
a legal rule or conclusion springing, in many instances, from evidential facts, which 
throws upon the party against whom it operates the burden of coming forward with 
evidence sufficient to overcome or destroy it. Once destroyed, it is, as a presumption, 
incapable of being measured or weighed against actual evidence. The court attributes 
its change of front to the clear, convincing, and exhaustive contributions of Professor 
Thayer to the subject of legal presumption, in a note to which he cited and criticised 
the case now overruled. THAYER, PREL. TREAT. Ev. 564. 


QuasI-CONTRACTS — RIGHTS ARISING FROM MISTAKE OF FACT— RECOVERY OF 
OvER-PAYMENT BY TRUSTEE. — A trustee, who was one of the beneficiaries of the 
trust, through mistake in his accounts paid the other beneficiaries more than their 
shares of the income, and died. é/d, that his executor may not recover the over- 
Boe or balance them by retention of future income. Jn re Horne, [1905] 
1 Ch. 76, 

Generally money | under mistake of law cannot be recovered. Bilbie v. Lumley, 
2 East 469; contra, Mansfield v. Lynch, 59 Conn. 320. But if a payment is by a trus- 
tee it may be recovered, or balanced by retention of future payments, for the benefit 
of the true beneficiary, since the evengieh holder of trust property should make repara- 


tion to the innocent cestuz. Dibbs v. Goren, 11 Beav. 483. In the principal case the 
beneficiary was not allowed to recover, for his dual legal position could not alter the 
fact that he himself was as much to blame for the incorrect payment as if there had 
been no trust. This would probably be sound if, as the court seemed to think, it were 
a mistake of law. But apparently it was not, but simply a mistake as to what the 
shares were in fact. In such a case even the party in fault may recover. Appleton 


Bank v. McGiloray, 4 Gray (Mass.) 518. The court’s argument from inconvenience to 
the defendant seems inapplicable in the absence of evidence that change of his circum- 
stances would make repayment inequitable. The burden to show this was on the 
defendant. Walker v. Conant, 65 Mich. 194. 


QuteTiING TITLE — REMOVAL oF CLOUD — WHAT CONSTITUTES A CLOUD. — A’ 
corporation filed a bill to quiet title. It did not appear that the defendant’s claim 
amounted to more than a claim on an oral contract. e/d, that the plaintiff may ob- 
tain a decree. Morgan & Co. v. Palmer, 79 Pac. Rep. 476 (Wash.). See NoreEs, 
P- 527- 


RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY— ENFORCEMENT OF RE- 
STRICTIONS: WHO May ENFORCE. — Hé/d, that owners of subdivisions of a parcel 
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of land, subject to a restrictive covenant, deriving their respective portions through 
mesne conveyances without any restrictions, cannot enforce the original agreement 
against one another. Lewis v. Ely, 100 N. Y. App. Div. 252. See NOTES, p. 535. 


STATUTES — INTERPRETATION — STATUTE PERMITTING ACTION IN FORMA 
PauPERIs. — A federal statute provided that a citizen might “commence and prose- 
cute to conclusion any such suit or action” without giving security if he filed an affi- 
davit of his poverty. A verdict being rendered against the plaintiff, she sued out a 
writ of error from the Circuit Court o op go and, on the clerk’s refusing to docket 
the case until she deposited security for the payment of the costs, she petitioned that 
she be allowed to prosecute the cause in forma pauperis. The case was certified to. 
the Supreme Court for decision. He/d, that her petition be denied. Bradford v. 
Southern Ry. Co., 195 U. S. 243. 

The present decision is the result of a strict construction of the statute; and is the * 
logical outcome of a previous case in which it was decided that this statute does not 
a py to writs of error from the Supreme Court. Gallaway v. Fort Worth Bank, 186 
U. . 177. The merits of the decision seem to depend upon the relative desirability of 
a strict or liberal construction of the statute. The lower federal courts have inclined 
to apply the Act to writs of error in order to enable the poor to avail themselves of all 
legal remedies. Cf Reed v. Pennsylvania Co., 111 Fed. Rep. 714; contra, The Presto, 
93 Fed. Rep. 522. And in this position they have the support of several of the state 
courts. See Falkenburgh v. Jones, 5 Ind. 296, 299. On the other hand, the dislike of 
allowing litigation at the expense of others has induced certain courts to take the 
Opposite position. See Moore v. Cooley & Blackman, 2 Hill (N. Y.) 412. While 
there is very great weight in this argument, yet it might be maintained that Congress, 
in ig the poor to secure their legal rights, intended a complete rather than a partial 
remedy. 


TRIAL — VERDICTS — UNANIMITY OF JURY UPON GROUNDS OF VERDICT. — In an 
action for injuries resulting from a collision with the defendant’s street-car the plaintiff 
alleged several respects in which the operation of the car had been negligent. Instruc- 
tions requested by the defendant that nine of the jury, the number necessary for a verdict 
in Missouri, must agree upon one or more of the specifications of negligence before find- 
ing for the plaintiff, were refused. He/d, that there isnoerror. Holden v. Missouri Rd. 
Co., 84S. W. Rep. 1 33 (Mo., St. Louis Ct. App.) ; Wacker v. St. Louis Transit Co., 84 
S. W. Rep. 138 (Mo., St. Louis Ct. App.). 

By a Missouri statute the jury are required in certain classes of suits, including the 
cases under consideration, to render a general verdict. Mo. Rev. St. c. 8, § 721. As 
they cannot be expected to agree upon all the varied issues of fact involved, how far 
unanimity shall be a yo upon the grounds of this verdict, if at all, would seem a 

uestion of degree. It may be objected that unless there is agreement upon such 
na male allegations as those in the principal cases, there is no real una- 
nimity and no common basis for a verdict. Cf Parrott v. Thacher, 9 Pick. (Mass.) 
426; Biggs v. Barry, 2 Curt. (U. S.) 259. There is here, however, but one cause of 
action and one main issue, the negligence of the defendant. Brownell v. Pacific Rd. Co, 
47 Mo. 239. Therefore the court reasons with fairness that to give the requested in- 
struction would be to require indirectly a special verdict, and that the mental opera- 
_ tions by which the general verdict is reached are not for the court to control. See 
Murray v. New York, etc., Co., 96 N. Y. 614. 


Trusts — RESULTING TRUSTS — EFFECT OF GRANT FOR ILLEGAL PURPOSE. — 
The plaintiff, in order to escape taxation, fraudulently took certain securities for loans 
in his son’s name. The son subsequently discovered the fact and took possession of 
the securities. The plaintiff brought a bill in equity praying that the securities be 
impressed with a trust for him. Aé/d, that a resulting trust arises in favor of the 
plaintiff. Monahan v. Monahan, 59 Atl. Rep. 169 (Vt.). 

As a general rule, where parties are in pari delicto neither can recover against the 
other. Zaylor v. Chester, 4 Q. B. 309. At Jaw, however, the plaintiff is not barred if 
he does not have to disclose his own wrong in the pleadings. See Swan v. Scott, 11 
S. & R. (P&.) 155. In equity it is doubtful if this limitation would apply, if the plain- 
tiff’s wrong appeared in the presentation of the case, because equity will not aid one 
who does not come with clean hands, where his wrong was part of the same transac- 
tion. Cadman v. Horner, 18 Ves. Jun. 10. On this ground the principal case seems 
wrong. A stronger objection may be urged. Where a parent pays the purchase money, 
but takes title in the child’s name, a presumption arises that the transaction was in- 
tended as an advancement tothe child. Respass v. Jones, 102 N.C. 5. Here the plain- 
tiff could rebut the presumption only by evidence that he intended the transaction as a 
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device to evade taxation. Where proof of his illegal purpose is essential to the estab- 
pray of his case it seems clear that equity should not aid him. Cf. Roberts v. Lund, 
45 Vt. 82. 


TRUSTS — VALIDITY —CESTUI TO BE DETERMINED BY TRUSTEE. — A fund was 
bequeathed to the Bishop of Utah on trust to erect therewith a church and rectory at 
such place as the bishop should select. e/d, that the trust is invalid for indefinite- 
ness. Mount v. Tuttle, 99 N. Y. App. Div. 433. See NorsEs, p. 529. 


WILLS— CONSTRUCTION — IMPLIED DEVISE.—A testator willed that after the 
death of his wife his land should go to two of his four co-heiresses. e/d, that during 
the life of his widow the land descends as intestate property. J re Willatts, 21 
T. L. R. 194 (Eng., Ch. D.). 

A devise or bequest to the testator’s heir, or next of kin after the death of A, gives 
A a life estate by implication. Y. B. 13 Hen. VII. 17, pl. 22; see Macy v. Sawyer, 66 
How. Pr. (N. Y.) 381. But where the gift is to one other than the testator’s heir or 
next of kin after the death of A, the estate during A’s life goes to the testator’s heir 
or legal representatives. Stevens v. Hale, 2 Drew. & Sm. 22, The decision in the latter 
case is a result of the ordinary principle that property undisposed of by will passes 
as intestate property. Since, however, a strict application of this principle to the 
former case would make the testator Lovage | intestate as to this property, the courts 
construe the will as giving a life estate to A y implication ; for otherwise the clause 
would be a nullity. Cf Bacon, Uses, ROWE’s ED., 223 n. But in the principal 
case there is no need for such a construction, as the ordinary one would not result in 
intestacy. The decision, then, appears correct, and avoids any unfortunate litigation 
over what the testator might have meant but did not say. ‘ 


WILLS — NUNCUPATIVE WILLS—MEANING OF PHRASE “Last SICKNESS.” — 
A statute gave validity to a “ verbal will made in the last sickness” of the testator. 
The deceased, during an illness which he expected would prove fatal, gave verbal 
directions for the disposition of his property. At that time he had the opportunity to 
make a written will; and his death, though from the same illness, did not occur until 
sixteen days later. e/d, that the directions constitute a valid verbal will. Baird v. 
Baird, 79 Pac. Rep. 163 (Kan.). 

The Statute of Frauds declared nuncupative wills invalid unless ‘“ made in the last 
sickness of the deceased.” In most jurisdictions identical statutory phrases have been 
construed as meaning im extremis. Prince v. Hazleton, 20 Johns.(N. Y.) 502; Carroll 
v. Bonham, 42 N. J. Eq. 625. That the testator at or after the time of speaking the 
testamentary words had a reasonable opportunity to execute a written will, is held 
fatal to the validity of the verbal one. Scarfe v. Emmons, 84 Ga. 619. Another inter- 
pretation considers the requirement satisfied if the deceased spoke the words at any 
time during the particular illness which resulted fatally and when impressed with the 
probability of death. Harrington v. Stees, 82 ll. 50; Nolan v. Gardner, 7 Heisk. 
(Tenn.) 215. The former position seems preferable. In order that the safeguards of 
a written will may not be too easily avoided, it would seem that nuncupative wills 
should take effect only if made é# extremis ; and whether or not one was so made should 
depend on the extent of the opportunity to make a written will rather than on the precise 
length of the interval before death. The testator’s anticipation of death should be 
material only as evidence of the testamentary intention. 


WITNESSES — COMPETENCY — CONTRACT WITH DECEASED. — The New York Code 
provided that a person interested in the event of the suit or a person from, through, or 
under whom such interested person derived his interest should not — against the 
executor, as to any personal transaction with the deceased. Notwithstanding this pro- 
vision the mother of an illegitimate son was allowed to testify, in an action by the child, 
to a promise, made to her, by the deceased father, to leave one hundred thousand dol- 
lars to her son. Ae/d, that this is error. Rousseau v. Rouss, 180 N. Y. 116. 

It is a doctrine of long standing in New York that the beneficiary, under a contract 
between third parties, cannot sue unless the promisee is interested in his recovery. 
Vrooman v. Turner, 69 N. Y. 280. Such a suit is allowed, however, where the prom- 
isee’s interest is no greater than that of the mother in the principal case. Cf Zodd v. 
Weber, 95 N.Y.181. But such an interest is not enough to debar one from testifying 
as a “person interested” under the Code. Cf. Connelly v. O'Conner, 117 N. Y. 91. 
This is a peculiar and somewhat confusing gradation of interest. The ground now 
taken by the court is that the child’s interest was derived through the mother, as she 
furnished the consideration which made the promise binding. This denies the simple 
view that an interest cannot be derived from one by whom it was never held; and re- 
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verses ng? decisions onthesame point. Bouton v. Welch, 170N. Y. ; Soduil v. 
Kidd, 64 Hun (N. Y.) 585. It would seem unfortunate that these latter holdings have 


been disturbed, for, even if the question were res integra, they would appear to furnish 
the more reasonable construction of the Code. 


BOOKS AND PERIODICALS. , 
LEADING LEGAL ARTICLES. 


RESERVED POWER OF STATE TO CONTROL CORPORATION. — The theo- 
retical basis of the state’s power to alter or modify corporate charters, the 
express reservation of which has been common since the decision of the Dart- 
mouth College case, is analyzed in a series of three articles in the American 
Law Register. Zhe Limitations of the Power of a State under a Reserved 
Right to Amend or Repeal Charters of Incorporation, by Horace Stern, 53 Am. 
L. Reg. I, 73, 145 (Jan.—Mar. 1905). The author asserts that if his contentions 
be correct, “almost the entire law on the subject of the control of the state over 
corporations must be rewritten.” He attacks the decision in the Dartmouth 
College case, and would prefer to rest it upon a ground different from that 
which the court assigned as the basis for its conclusion. The line of argument 
pursued may be briefly summarized as follows: The incorporators to whom a 
charter is issued have previously formed among themselves a contract analogous 
to that of a partnership. The terms of this agreement prescribe the scheme of 
organization and pein, Its validity is independent of the legislative act 
of incorporation. Whether or not the charter which confers the franchise of 
incorporation is a contract between the state and the incorporators, any statute 
which impairs the obligation of this contract previously made between the in- 
corporators is unconstitutional. The act of the legislature of New Hampshire in 
amending the charter of Dartmouth College, so as to increase the number of trus- 
tees, violated the preliminary contract by which the ry incorporators agreed 
among themselves that the number of trustees should be twelve and no more. 

The writer proceeds to point out that under the view generally accepted since 
Marshall’s famous opinion, the state, as a contracting party to the charter, 
ought to be regarded as acting in a private, not a sovereign, capacity. Like- 
wise the power reserved by statute to amend or repeal a charter is to be con- 
sidered “a power reserved by the state as a private party to a contract, and not 
as a soverei — of government.” The legal position of the state with 
reference to the charter therefore becomes identical with that of a private indi- 
vidual who in his contract has reserved the right to rescind at his pleasure. 

The distinction between these two contracts —one between the state and 
the incorporators, the other between the incorporators themselves — should, 
in the author’s opinion, determine the limits of the revoking power of the state. 
On the one hand, the state should be able to alter or revoke all rights conferred 
in the charter, including the franchise to exist asa corporation. It should have 
the right to impose any condition it chose upon the corporation, and to provide 
that compliance therewith should be the price of the continued enjoyment of the 
franchise. Thus the state should have power to recall the right to regulate its 
rates conferred by charter upon a public service corporation, and to refuse to 
allow it to exact reasonable charges or any charges at all for its services. But 
on the other hand, the state should not be able to deprive the corporation of its 
property or rights which are not conferred by the charter. The state, not being 
party to the contract of the incorporators zuter se, should be unable to reserve 
or exercise a power to alter such contract; hence the internal management of 
the corporation and the rights of its members, as determined by the contract 
made prior to the act of incorporation, it should not be within the power of the 
state to modify. 
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STATE CORPORATION AS PARTY IN FEDERAL Courts. — The — 
frequency with which state corporations are appearing as parties in the fede 
courts calls forth a timely and suggestive expression of opinion from the Hon. 
Francis E. Baker, Judge of the Seventh Circuit Court of the United States. 
The State Corporation as a Party in Federal Courts, 13 Am. Law. 7 (Jan. 1905). 
Since a corporation is held not to be a “citizen,” it has been necessary, in order 
to bring corporations within the “citizenship ” jurisdiction of the federal courts, 
to look behind the corporate entity and take cognizance of the rights of the stock- 
holders as citizens. ‘The law arising from this necessity has gone through three 
successive stages, according to Judge Baker. The first, represented by Bank. 
of U. S. v. Deveaux (5 Cranch [U. S.] 61), established a rebuttable presump- 
tion, at that time in the main true in fact, that a corporation is composed of citi- 
zens of the chartering state. But with the increased facilities for travel and 
intercommunication between the states, and the resultant diversity of citizenship 
among the stockholders of corporations, came the need of adjusting the rule to 
these new conditions. ‘ Accordingly, the second stage was reached in the case 
of Louisville, etc., R. R. Co. v. Letson (2 How. [U. S.] 497) which adopted the 
view that a corporation being an artificial person created by the state is, as such, 
deemed to be a citizen of that state for the purpose of suing and being sued. 
This fiction, however, appears almost uniformly in subsequent cases as an irre- 
buttable presumption that the stockholders of a corporation are citizens of the 
chartering state, and in that form it receives the writer’s support. The distin- 
guishing features of the third stage are the migratory and consolidated corpora- 
tions holding charters from two or more states. After considerable diversity 
of decision, the plurality conception of these ag earings as having separate 
existence in each of the chartering states seems for the purposes of determin- 
ing federal jurisdiction to be now in the ascendancy, although it is not clear 
whether the fiction of citizenship attaches to any one of the chartering states as 
a matter of choice or is limited to the state of original charter. Chicago, etc., 
Ry. Co. v. Whitton, 13 Wall. (U. S.) 270; Southern Ry. Co. v. Allison, 190 
U. S. 326. In either event access to the federal courts is thereby often afforded 
in a chartering state even for the settlement of controversies with the citizens 
of that state. This view, in Judge Baker’s opinion, is indefensible. With re- 
spect to migratory corporations, it disregards the limitation which at the outset 
justified the fiction, namely, the existence of the corporation’s principal offices 
and business headquarters within the chartering state; with respect to consoli- 
dated corporations, it overrides the solidarity conception which has always pre- 
vailed in non-jurisdiction cases. 

The conclusions submitted by Judge Baker as applicable to corporations 
holding charters from two or more states are, briefly stated, that the solidarity 
conception should be true in law as it is in fact; that the habitat of such a cor- 

ration should be regarded as co-extensive with its charters; and that the irre- 
buttable presumption should be that such a corporation, having its headquarters 
within its habitat, is composed jointly of citizens of the several chartering states. 


WIRELESS TELEGRAPHY IN WAR.—Some questions of novelty and im- 
ortance in international law have been raised by two incidents of the Russo- 
Seosiates war. The first of these was the installation and operation by Russia, 
during the siege of Port Arthur, of a wireless telegraphic station, situated in 
Chinese territory, and used to transmit messages from the blockaded city to St. 
Petersburg. The other was the publication in April, 1904, of a note addressed 
to the neutral powers, which stated, in substance, that the Russian government 
proposed to treat as spies all war correspondents making use of wireless teleg- 
raphy within the zone of Russian naval operations. These instances of the 
bearing of wireless telegraphy upon the rights and obligations of neutrals and 
belligerents are discussed in a recent article by an acknowledged <p i | 
Wireless Telegraphy in War, by T. S. Woolsey, 14 Yale L. J. 247 (March, 
1905). The author’s conclusion in regard to the first incident, that China was 
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under a duty to prohibit the establishment and operation of the wireless station, 
seems to be warranted by an analogous precedent. During our own war with 
Spain, the British government, acting upon the opinion of the legal advisers 
of the crown, refused us permission to land at Hong Kong a cable from Manila, 
to be used in the prosecution of the war. It will scarcely be disputed that no 
distinction can be taken between the cable and the wireless telegraph as a means 
of communication. Mr. Woolsey forcibly contends, however, that a different 
rule must apply to cases of the use by a belligerent of a telegraphic system that 
has been in operation for some time. There a neutral nation should be under 
no obligation to interfere, because the use for purposes of war is purely inci- 
dental to the commercial character of the plant. 

From the position taken in the Russian note, the writer dissents. News- 
paper correspondents who are found making use of the wireless telegraph to 
transmit news to their employers cannot, in his opinion, be legally treated as 
spies, for they lack two essential elements, —a disguise and an intent to inform 
one of the belligerents. Mr. Woolsey comes finally to the conclusion that the 
only feasible mode by which belligerents may rightfully control the use of wire- 
less telegraphy by correspondents is by prohibiting it within the zone of mili- 
tary and naval operations, under penalty of confiscation of the instruments used. 
The opinion is based upon the premise that this is the only method by which 
a belligerent may preserve its conceded right to censorship. There seems to 
be no precedent in point. It is, however, but reasonable that a nation at war 
should be free from the disadvantage of having its plans come prematurely to 
the enemy’s knowledge; and if it is proved, as Mr, Woolsey seems to think it 
will be, that no method short of absolute prohibition of the use of the wireless 
— will safeguard this right, the soundness of his conclusion must be 
concede 


ABOLITION OF THE PROFESSIONAL CRIMINAL, THE. H. J. B. Montgomery. Advo- 
cating prompt assistance of the released convict in obtaining work, as the best way 
to reduce the number of professional criminals. 30 Law Mag. & Rev. 188. 

ACQUISITION DE LA POSSESSION PAR REPRESENTANT EN DROIT ROMAIN. Georges 
Cornil. Discussing disputed theories in the Roman law of acquisition of posses- 
sion through another. 7 Rev. de Droit Internat. 80. ; 

ACQUISITION DU TERRITOIRE ET LE Droir INTERNATIONAL, L’. II. Zrnest Nys. 
Examining the methods of acquiring territory not a part of a civilized state. 
6 Rev. de Droit Internat. 604. III. Treating of protectorates, spheres of influ- 
ence, and disguised forms of domination in uncivilized regions. 7 zbid. 53. 

ADJECTIVE LAW OF THE SMRITIS, THE. (The Hindu Law of Procedure.) /. 2. 
Gharpure. 7 Bombay L. Rep. 2. 

DE L’AUTORITE ET DE L’EXECUTION DES JUGEMENTS ETRANGERS EN FRANCE. 
I. P.de Paepe. First of a series of articles on the validity and enforcement of 
foreign judgments in France. 7 Rev. de Droit Internat. 5. 

CITIZENSHIP OF THE UNITED STATES AS A LEGAL Status. L£mlin McClain. 
Containing an intimation that inhabitants of our new possessions are citizens. 13 
Am. Law. 57. 

CiviL DEATH IN VIRGINIA: SuITS AGAINST FELONS. W. Allen Perkins. Conclud- 
ing that there is no civil death in Virginia, and that a felon can be sued under 
Virginia Code. 10 Va. L. Reg. 849. 

COMPARATIVE RoMAN Law. II. James Williams. 30 Law Mag. & Rev. 149. 

CONSTITUTIONAL LIMITATIONS ON PRIMARY ELECTION LEGISLATION. Floyd R. 
Mechem. Reviewing the decisions and concluding that legislatures have power to 
pass all laws requisite for reasonable regulation. 3 Mich. L. Rev. 364. 

DISTINCTION ENTRE LA POSSESSION ET LA DETENTION, La. Georges Cornil. A 
comparative study of the distinction in modern civil law between natural and civil 
possession. 6 Rev. de Droit Internat. 646. 

DoctRINE OF .Lis PENDENS AS APPLIED IN INDIA, AND ITS APPLICATION TO 
SALES IN EXECUTION OF DECREES, THE. Addul Karim Khan. (Continued.) 
2 Allahabad L. J. 19, 35. 

DocrTRINE OF PREVIOUS JEOPARDY. LZimer £. Scott. An article collecting all the 
authorities. 60 Cent. L. J. 191. 


‘ 
4 
i 


552 HARVARD LAW REVIEW. 


Dur Process oF Law. Sanford B. Ladd. A brief discussion showing the impossi- 
bility of exact definition of the phrase and the attitude of the Supreme Court. 
9 Kansas City Bar Monthly 3. 

ECCLESIASTICAL JURISDICTION IN ENGLAND, THE. Zdwin Maxey. A short his- 
torical sketch of its development. 3 Mich. L. Rev. 360. 

ELEMENTS AND MEASURE OF DAMAGES IN AN ACTION BY A DEPOSITOR AGAINST 
A BANK FOR THE WRONGFUL DISHONOR OF HIS CHECK. Glenda Burke Slay- 
maker. 60 Cent. L. J. 144. 

FEDERAL CONTROL OF CORPORATIONS DOING AN INTERSTATE BusINEss. £. Hilton 
Jackson. Referring to the first annual report of the Commissioner of Corpora- 
tions, James R. Garfield. 4 Can. L. Rev. 166. 

FEDERAL REGULATION OF CORPORATIONS, A DANGEROUS DEPARTURE. John E. 
Parsons, Contending that it would lead to too great a change in our political 
system. 18 Green Bag 135. 

FEDERAL REGULATION OF CORPORATIONS, A PuBLIC NEcEssiTy. William /. Curtis. 
Maintaining that corporations need relief from continual harassment by state 
legislatures. 18 Green Bag 138. 

FRAUDULENT ALTERATION OF CHEQUES, THE. WJ. G. Pilcher. Maintaining in ad- 
verse criticism of a local case that (1) negligence of drawer should protect the 
— (2) existence of negligence should be left to the jury. 2 Commonwealth L. 

ev. 57. 

Paaneunaee WAREHOUSE RECEIPTS AND BANKERS’ RIGHTS THEREUNDER. Chas. 
M. Holt. Discussing the subject under the Quebec Civil Code. 4 Can. L. Rev. 
107. 

INDIVIDUALISM AND LEGAL PRocEDURE. Walter Storrs Clark. A comment upon the 
slowness of legal procedure in America, ascribing it to the desire to protect the 
individual. 14 Yale L. J. 263. 

INTER-STATE SERVICE OF PRocEss. 7: RX. Bavin. Upholding the Australian federal 
statute. 2 Commonwealth L. Rev. 61. 

JUDICIAL UsuRPATION OF POWER. Camm Paiteson. Advocating limited tenure of 
office and popular election of — of the Supreme Court; deprecating the 

rowing use of injunctions ; and discussing the case of South Dakota v. North 
arolina. 10 Va. L. Reg. 855. 

LAND TENURE IN THE ISLE OF MAN. G. A. Ring. Law Mag. & Rev. 129. 

Law oF ANCIENT LIGHTS AND ITS REFORM, THE. /. Andrew Strahan. Pointing 
out the unreasonableness of the English law on this subject and suggesting 
reformative legislation. 30 Law Mag. & Rev. 181. 

LEGAL STATUS OF JAPANESE WOMEN. II. &. Vashon Rogers. 4 Can. L. Rev. 


II 

LEGAL STATUS OF THE PHILIPPINES, THE—AS FIXED BY THE RECENT DECISION 
OF THE SUPREME CouRT IN THE JURY TRIAL CasEs. Ledbbeus R. Wilfley. Sug- 
gesting that constitutional provisions relating to fundamental co ae should extend 
to the Philippines, while those relating to such matters as methods of procedure 
and forms of judicial trial should not. 14 Yale L. J. 266. 

LIABILITY OF AN EMPLOYER FOR THE TORTS OF AN INDEPENDENT CONTRACTOR. 
II. C. B&B. Labatt. A monograph on pages, treating cases in which liabil- 
ity is imputed to the employer. 41 Can. L. J. 49. 

Lire INSURANCE AND DEATH AT THE HANDS OF THE Law. ATM. G. Main- 
taining view that recovery should be allowed. 8 L. Notes 465. 

LIMITATIONS OF THE ACTION OF ASSUMPSIT AS AFFECTING THE RIGHT OF ACTION 
OF THE BENEFICIARY, THE. I. Crawford D. Hening. Arguing that the Eng- 
lish rule that the beneficiary cannot recover in assumpsit is a matter of adjective 
rather than substantive law. 52 Am. L. Reg. 764; 53 iid. 112. 

LIMITATIONS OF THE POWER OF A STATE UNDER A RESERVED RIGHT TO AMEND 
OR REPEAL CHARTERS OF INCORPORATION. Horace Stern. 53 Am. L. Reg. 1, 
73,145. See supra. 

MARRIED WOMEN’S PROPERTY LAW IN ONTARIO. Geo. S. Holmested. 25 Can. L. T. 

105.” 

Notes OF ACCEPTANCE IN CONTRACTS OF GUARANTY. W. P. Rogers. Contain- 
ing a thorough examination of all the cases and contending that the requirement 
of notice in contracts of guaranty is anomalous. 5 Columbia L. Rev. 215. 

PRESUMPTIONS AND BURDEN OF PROOF IN ACTIONS AGAINST CARRIERS FOR IN- 
JURY TO PASSENGERS AND DAMAGE TO FREIGHT. &. O. Summerville. 60 
Cent. L. J. 123. 

PsyCHOLOGY OF NEGLIGENCE, THE. Charles Morse. Contending that mental atti- 
tude should not be regarded in determining the existence of negligence, and that 
the proper standard is objective. 41 Can. L. J. 233. 
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PUBLICATION OF LIBEL BY DICTATION TO STENOGRAPHER. Amon. Taking an ad- 
verse view. 8 L. Notes 467. 

PuBLic REGULATION OF QuASI-PuUBLIC CoRPORATIONS. Henry H. Ingersoll. Show- 
ing that reasonable control of such corporations is legal and proper, and con- 
trasting the Dartmouth College case with Munn v. Illinois. 14 Yale L. J. 255. 

REAL Property LAW IN NEW ZEALAND. 7. F. Martin. Giving details of statu- 
tory provisions to simplify the cumbersome common law of England as to convey- 
ancing. 2 Commonwealth L. Rev. 49. 

REMOVAL OF PUBLIC OFFICERS FROM OFFICE FOR CAUSE. II. Alonzo H. Tuttle. 
3 Mich. L. Rev. 341. 

RESORT TO THE JUDICIARY TO PRESERVE THE PuRITY OF ELECTIONS. William 
£. Hutton, Discussing a recent Colorado case and the extraordinary jurisdiction 
over elections assumed by the Supreme Court of that state. 18 Green Bag 159. 

RES JUDICATA BETWEEN CO-DEFENDANTS. X. S. Ramaswami Sastri. Discussing 
and classifying the decisions upon the subject. 3 Madras Leg. Comp. 9 

“ RHAPSODY OF ANTIQUATED Law, A.” Margaret Center Klingelsmith. An appre- 
ciation of Mr. Maitland’s recent edition of the Year Books. 52 Am. L. Reg. 755. 

SEVERAL MopEs OF INSTITUTING CRIMINAL PROCEEDINGS IN PENNSYLVANIA. 
John C. Bell. 61 Leg. Int. 529. 

SOVEREIGN LiTIGANTS. Albert W. Gaines. A collection of cases showing that sov- 
ereigns may sue in foreign courts but cannot be sued unless they submit to juris- 
diction. 13 Am. Law. 54. 

STATE PROTECTION OF SUBJECTS ABROAD. F.2. Brook. Discussing the extent to 
which it should be afforded and the means by which it may be enforced. 30 Law 
Mag. & Rev. 157. 

THE EXPANSION OF CONSTITUTIONAL POWERS BY INTERPRETATION. Paul Fuller. 
5 Columbia L. Rev. 193. 

TorT LIABILITY FOR MENTAL DISTURBANCE AND NERVOUS SHOCK. Francis M. 
Burdick. §5 Columbia L. Rev. 179. 

TRANSFER OF INTERESTS IN ASSOCIATIONS, THE. I. TRANSFER OF A PARTNER’S 
SHARE. George Wharton Pepper. A résumé of the laws governing the transfer 
of interests in partnerships and shares in corporations. 52 Am. L. Reg. 738. 

UNITED STATES DEPARTMENT OF JUSTICE, THE. John A. Fairlie. Deslidnn the 
organization and duties of the Department. 3 Mich. L. Rev. 352. 

WIFE TESTIFYING AGAINST HUSBAND’s PARAMOUR IN ADULTERY CASES. Edward 
W. Faith. Collection of authorities and discussion of principles on which the in- 
oye” of husband and wife to testify against each other is based. 60 Cent. 

164. 

—— TELEGRAPHY IN WAR. Theodore Salisbury Woolsey. 14 Yale L. J. 247. 

e supra. 
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THE PUBLICATIONS OF THE SELDEN Society. Vol. XIX. For the year 
1904. Year Books of Edward II., Vol. II., 2 & 3 Edward II., a.p. 
1308-9 and 1309-10. Edited by F. W. Maitland. London: Bernard 
Quaritch. 1904. pp. xix, 244. 4to. 

The appearance of a second volume of Professor Maitland’s Year Books of 
Edward II. is a welcome supplementary volume of the Selden Society’s publi- 
cations for the year 1904. The Society goes beyond its promise in the speed 
with which the Year Books are issued, and it is to be hoped that this generosity 
may be continued. 

e turn as always to the introduction for wise and witty comment on the | 
matter contained in the text. In this introduction Professor Maitland points out 
again the gradual way in which the present system of law reporting was evolved. 
He makes it quite clear that the first reports were scattered notes of cases taken 
by some apprentice who happened to be interested in a particular case, and that 
later collections of such notes were made for purposes of study, and that the 
regular reporting of the transactions in the court came later. One of the manu- 
scripts which are described appears to be an interesting early example of a collec- 
tion of cases made for the purpose of instruction in law by the inductive method. 
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The cases were arranged in a logical order under the proper title, and appar- 
ently were discussed by the younger apprentices in much the same way that 
the cases collected for them are now discussed by students in our own schools. 
After reporting one case, the writer of the manuscript goes on to describe the 
discussion of the case “in the Crib.” Richard de Aldirbury and John Tre- 
vanion are named as engaging in the discussion. They were young apprentices 
at law, not ~ engaged in the actual argument of cases at bar, but they were 
busy counsel several years later, and both of them judges of the Common Pleas 
about 6 or 7 Edward III. 

We already knew that the case system was commended by Coke, but we are 
9007 to learn that it was an accepted method of instruction in the time of Bere- 
ord and Spigurnel. 

This volume gives added proof of the insufficiency of the manuscript from 
which Maynard’s Year Book was printed; for not only did his manuscript con- 
tain only about one-third of the cases found in other manuscripts for this period, 
but the cases which it did contain were imperfectly reported. From the other 
manuscripts and from the record Professor Maitland is able to correct May- 
nard’s errors, and to add many interesting decisions. Most of the cases, of 
course, turn on obsolete questions of land law; but there is a considerable 
number, particularly among the new cases, of much historical interest, as 
well as some practical value. For instance, in one of the new cases the 
plaintiff brought an action of debt for the penalty of a bond ; the defendant 
pleaded that he had tendered performance, and again tendered it in court. The 
court said: “ With what equity can you demand this penalty? Were you to 
remain asking for our Judgment, you would not come by your debt these seven 

ears ; for a judgment of the law is not to be given in that sort of way.” Pro- 
seb Maitland points this out as an early example of equitable action. If we 
could have reports of all the cases during the thirteenth century, we should 
probably find that the King’s court exercised much greater equitable power 
anciently than it did after the Chancellor began to usurp judicial functions. 
Glanville states with great precision that King Henry enjoined the judges of his 
new court to temper the law with equity; and it is very clear that the common 
law was evolved from the older administrative law of the Normans and the folk- 
law of the popular courts by tempering their rigor with equity. At the time of 
Edward II. the original equitable impulse was still felt. In another new case, 
which was a writ of trespass for disturbance of the market, the judgment, as 
we learn from the record, included an injunction against future disturbance. 
Doubtless Professor Maitland is right in suggesting that this was made merely 
to have the effect of stopping the defendants from raising the same question 


over again. 
May Professor Maitland long be spared to send us an annual volume such 
as this. J. H. B. 


PRINCIPES DE Droit INTERNATIONAL PRIvE. Par A. Pillet, Professeur 
& la Faculté de Droit de Paris. Paris: Pedone, 1903. pp. xii, 586. 

During the past dozen years Professor Pillet has in his teaching and in nu- 
merous articles been working out the theory of Private International Law, or 
Conflict of Laws, which he now presents in beck form. It is an especially im- 
portant work in that it gives the matured thought of a Continental scholar, 
trained in the civil law and familiar with the writings of American and English 
jurists, on a subject of great importance, as to the basic principles of which 
there is much disagreement. 

The book is one of theory, written by a man who believes that students who 
are not first good theorists will be poor practitioners. There has been no at- 
tempt to ake ita manual for the practising lawyer by the collection of all 
the cases on every-day subjects ; only those have been retained which were of 
use in developing the principles. Nor is it a book for the beginner. But all, 
whether theorists or practical men, who are anxious to learn the foundations of 
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the law, will find in it much of value, even though they may differ from the 
conclusions reached. 

As was to be expected from his nationality and training, the author in many 
matters runs counter to accepted common-law theories as to the conflict of laws. 
He regards Private International Law as a true system of law, and rejects 
utterly the idea, current in this country and in England, that its basis is the 
comity or aprerp of nations, which leads the sovereign to tolerate the applica- 
tion on his soil of foreign law to the degree rendered desirable by international 
intercourse. For him it is truly a branch of international law. 

The most important and most novel part of the book is the author’s own 
theory of the method 4g Seger conflicts of laws should be solved. He believes 
that every man should overned by one law, which on principle should be 
determined by nationality, though the exigencies of practical life often require 
that it shall be the law of the domicile. This law should be continuous, that 
is to say, it should govern one in all the relations of life everywhere. But there 
is another requisite of law, that it should be general, the same for all the people 
in a given country. If a foreigner comes in whose personal law differs, it is 
obviously impossible to have both continuity and — preserved. Which 
shall a way? M. Pillet examines the object of the law in question. If he 
finds that the law is for the protection of the private person, he would give it 
extra-territorial operation and preserve its continuity. If, however, the object 
of the law is the good of society as a whole, the interests of the individual must 
yield and continuity be sacrificed. The application of this novel theory requires 
careful consideration of the real object of a law, and to this subject an im- 
portant part of the work is devoted. 

Professor Pillet disclaims any idea of having solved all the problems of Pri- 
vate International Law, specifically admitting his inability to settle certain ones 
on any theory. But there is no question that he has produced a very valuable 
and stimulating book. 


CONSTITUTIONAL LAW IN THE UNITED STATES. By Emlin McClain. Lon- 
don and Bombay: Longmans, Green & Co. 1905. pp. xxxviii, 438. 8vo. 
This book by Judge McClain is one of the American Citizen Series published 
by Longmans, Green & Co. under the editorship of Professor Albert Bushnell 
Hart. he book is in no sense a law book, nor does the author intend that 
it should be so considered. In his preface Judge McClain states that it is 
“intended to give to non-professional students an oe conception of the 
Constitutional Law of the United States, both state and federal.” For such 
students the book is undoubtedly of value. Judge McClain’s scholarship and 
ability are sufficient guarantee of the carefulness and thoroughness of the work; 
and his experience both on the bench and as a lecturer on Constitutional Law 
at the State University of Iowa, puts him in a position to know the importance 
of the various branches of constitutional law, and the best way in which to give 
the student a clear understanding of it. 

He has approached the subject from the viewpoint of the historian. Refer- 
ences are made to English and Colonial institutions, so far as is necessary to 
explain the nature of our governments, both state and national. But though he 
has traced the sources from which our government is drawn, and the way in 
which it was created, Judge McClain has not written a mere history of it, nor a 
mere exposition of its actual working at the present day. He has borne in mind 
that our constitutional law is concerned mostly with the interpretation of written 
instruments, in themselves more or less unchanging, and he has shown the theo- 
ries underlying the interpretation of those instruments, as well as the value and 
the effect of the precedents that exist as a result of actions and decisions of 
courts. 

Covering the subject in so few pag » Judge McClain was, of course, obliged 
to condense a great deal. The k, consequently, is not one from which the 


untrained reader would gain much. But for the student who has been trained 
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in the history of England and of the United States, it will be of great value to 
supplement and complete his studies, because of its conciseness, and because 
it is written by a trained jurist who knows whereof he speaks, both theoretically 
and practically. 

A select bibliography is prefixed to the main body of the work, giving the 
standard works on the general subject matter of constitutional law and history. 
The corse A BS is divided under the headings of Constitutional History, 
Formation an hewion of Federal and State Constitutions, Theory of Our 
Government, Description of the Actual Government in the United States, Tech- 
nical Works on Constitutional Law, and Judicial Decisions. At the beginning 
of each chapter are references, not cited as authorities for the statements in 
those chapters, but intended to serve as suggestions for collateral reading. In 
the course of the book, most of the leading decisions of the Supreme Court on 
the more important points of constitutional law are referred to. 

An appendix of documents contains extracts from Magna Charta, the English 
Bill of Rights, the Virginia Bill of Rights, the Declaration of Independence, 
the Articles of Confederation, the North West Ordinance and the Constitution 
of the United States. 


THE ORGANIZATION AND MANAGEMENT OF BUSINESS CORPORATIONS. By 
Walter C. Clephane. St. Paul, Minn.: West Publishing Co. 1905. 
pp. xxvi, 246. 8vo. 

This book is a result of a frequently urged demand for law school instruc- 
tion in the practical application of — principles. It is, therefore, intended 
primarily for students. The author designs also to assist lawyers who have 
not had the advantage of practical corporation office work and laymen who are 
officers of corporations. He makes no effort to deal to any extent with the 
principles of corporation law, but confines himself to directions and suggestions 
as to the actual forming and carrying on of corporate bodies. 

With these aims and purposes in view, he discusses first at considerable 
length the general corporation laws of a number of the states that he regards 
as the most favorable for the formation of business corporations, emphasizing 
the importance of choosing for the domicile of a particular corporation a state 
in which the incorporators may accomplish their i ng with the maximum 
benefit and the minimum liability and expense. He then takes up in succes- 
sive chapters the formation of the corporation and the proceedings at the meet- 
ings respectively of incorporators, directors, and stockholders. The book ends 
with one chapter on the amendment of charters and another devoted to the 
important topic of reorganization. Somewhat more than one-fourth of its pages 
are given up to the forms to be used at the various stages in the organization 
and management of the corporation. In view of the fact that the book is in- 
tended for use in various jurisdictions, it would have been obviously impracti- 
cable to er ge to gather together all of the forms that could conceivably be 
desired. At the same time Professor Clephane has collected a number that 
might be found useful in any state, and for these, as well as for the careful 
directions by which they are accompanied, it is believed that the book should 
be bs considerable value to the young practitioner and of much interest to the 
student. 


SELECT STATUTES, CASES, AND DOCUMENTS TO ILLUSTRATE ENGLISH CON- 
STITUTIONAL HIsTORY, 1660-1832, with a supplement from 1832-1894. 
Edited by C. Grant Robertson. New York: G. P. Putnam’s Sons. 
London: Methuen & Co, 1904. PP. xviii, 452. 8vo. 

This volume contains the great English statutes and cases since 1660 in 
which those rights of the subject to freedom of thought, of speech, and of 
action which are to-day unquestioned, were established and confirmed. Such a 
collection is of interest to the lawyer as a student of constitutions and govern- 
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ments rather than as a practitioner. Particular attention may be called to the 
statute 4 Geo. II. c. 26 (1731), found on page 123, which recites that “many 
and great mischiefs do frequently happen to the subjects of this kingdom from 
the proceedings in the courts of justice being in an unknown lahguage,” and 
provides that from and after March 25, 1733, all pleadings and court proceed- 
ings shall be “in the English tongue and language only, and not in Latin or 
French,” under penalty of a fine of fifty pounds imposed upon the person 
offending against the act. Fox’s Libel Act, providing that in indictments for 
libel the jury may give a general verdict upon the whole matter put in issue, is 
another interesting statute found in the collection. The cases in the book, like 
the statutes, mark the development of individual liberty. Cases representative 
of the object and scope of the collection are The Queen v. Nelson and Brand, on 
pase 390, in which Cockburn, C. J., questions the existence of a so-called “martial 
w” applicable to a citizen who is not a member of a military company, and 
Bushell’s Case, on page 223, — the immunity of the jury from punish- 
ment by the court for a verdict alleged to have been — e evidence or 
the law laid down by the judge. The book should readily make a place for 
itself in the library of the student of history or of government. f 


STREET RAILWAY REpoRTS, reporting the electric railway and street railway 
decisions of the Federal and State courts in the United States. Edited 
by Frank B. Gilbert. Vol. II. Albany, N. Y.: Matthew Bender. 1904. 
pp. xix, 1051. 8vo. 

In this volume of the Street Railway Reports Mr. Gilbert follows the method 
of treatment which was so successfully initiated in the first volume of the series. 
As might be expected, the later book is more carefully edited and more pre- 
tentious than its predecessor; but in arrangement and structure the two are 
identical. The most marked improvement is in the scope of the notes, which, 
though not exhaustive, present an admirable review of the authorities upon the 
special subjects covered, and form by far the most valuable part of the work. 

n the topics of imputed negligence, eminent domain, municipal control, and 
fellow-servants, the discussion is especially full, the decisions being collected 
with care and so grouped as to be easily accessible for reference. The incor- 

ration of all the cases decided in the state courts of last resort and in the 
ederal courts concerning street railways undoubtedly introduces some material 
of comparative unimportance, and increases the bulkiness of each volume; but 
the convenience of having at hand a complete and well-indexed collection of the 
decisions on the subject, rendering unnecessary a laborious perusal of the larger 
digests, will for the specialist on this branch of the law outweigh such inci- 
dental disadvantages. 


THE DICTIONARY OF LEGAL QUOTATIONS; or, Selected Dicta of English 
Chancellors and Judges from the Earliest Periods to the Present Time. 
Extracted mainly from reported decisions, and embracing many epigrams 
and quaint sayings. With explanatory notes and references. he ames 
William Norton-Kyshe. London: Sweet and Maxwell, Limi 1904. 
pp. xxi, 344. 8vo. 

The roll of English judges contains a long line of learned men, and in the 
exposition of their opinions they have me 9 A much that is wit, much that is 
sound common sense, and much that is of worth as precedent. The compiler 
of this book has collected with considerable labor the best of these legal crumbs, 
and by means of extensive cross-references and a complete index, put them in 
shape for ready use. But notwithstanding the fact that the learning contained 
in the collection is valuable and interesting, its value and interest are for the 
scholar rather than for the active practitioner. 
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ABRIDGEMENT OF ‘ELEMENTARY LAw, embodying the general principles, rules 

and definitions of law together with the common maxims and rules of equi 
jurisprudence, embracing the subjects contained in a regular law course, col- 
ected and arranged so as to be easily acquired by students, comprehended 
by justices, and readily reviewed by young practitioners. By M. E. Dunlap. 
Revised by T. F. Chaplin. Third dition. St. Louis: The F. H. Thomas 
Law Book Co., 1905. pp. v, 600. 8vo. 

A PRACTICAL TREATISE ON THE LAW OF RECEIVERS as applicable to Indi- 
viduals, Partnerships, and Corporations, with Extended Consideration of 
Receivers of Railways and in Proceedings in Bankruptcy. By William A. 
—— New York: Baker, Voorhis & Company. 1905. pp. Ixxi, 

vo. 

Gal Vesuvereens, or Institutes of Roman Law by Gaius. With a transla- 
tion and commentary by the late Edward Poste. Fourth Edition, revised 
and enlarged by E. A. Whittuck. With an historical introduction by A. 
H. J. Greenidge. Oxford: The Clarendon Press. 1904. pp. lv, 668. 8vo. 

JURISDICTION AND PROCEDURE OF THE SUPREME COURT OF THE UNITED 
STATES. By Hannis Taylor. Rochester: Lawyers’ Co-operative Publish- 
ing Co. 1905. pp. Ixvi, 1007. 8vo. 

THE NATIONAL ADMINISTRATION OF THE UNITED STATES OF AMERICA. 
By John = Fairlie. New York: The Macmillan Company. 1905. pp. 
vii, 274. 8vo. 

THE AMERICAN CONSTITUTIONAL SYSTEM. By Westel W. Willoughby. 
New York: The Century Co. 1904. pp. 318. 8vo. 
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